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'4 LTHOUGH this Collection of Reports of Caſes in 
A Equity appears in Publick without any Author s Name to 
recommend it, yet an attentive Reader will on a tranſient 
Peruſal eafily diſcover the original Root or Stock from, whence it . 
ſprung ; which tis conceived will manifeſt itſelf, not only by the fre- 
uent Repetition of the Author's Name throughout the Work, but alſo 
om that exact Method and conſummate Learning and Judg- 
ment he has ſhewn in the Argument and Diſquifition of divers 
curious Points, both at Common Law and. in Equity, as they 
fell under Debate in the ſeveral Caſes here reported. For, 
1. As to the Author, the Reader will here find him to have 
been not only a conſtant Attendant on the ſeveral Courts of 
Equity in this Kingdom, but likewiſe an exact Obſerver, and an 
indefatigable Collector of ſuch Arguments, Debates, Orders, Re- 
ſolutions and Decifions, as moſt materially occurred both in the 
Chancery and Exchequer of England awe the Exchequer of 


Ireland. 3 
2. As to the Matter and Metbod of the Arguments produced in 


this Collection, we may Obſerve, That in ſuch as relate to the 
Decifion of Perſonal Rights, the Author generally deduces them 
from the like Decifions found in the Body of the Civil Law (viz. 
the Inſtitutes, Pandects, and Novels of Juſtinian and other Em- 
perors.) And as to Real Eſtates and Inheritances in Lands, he 
frequently takes his Riſe from the antient Feudal Law; and ba- 

ving ſhewn its Analogy with our antient Law of Tenures, from 

thence deduces it through all its various Changes and Alterations See the Caſe 
down to our own Times ; and laſtly, delivers his own Fud C 
and Opinion on the Whole, and that uſually ſupported with ſuch 

clear and undeniable Reaſons, and ſuch Strength of Authorities, as 

evidently demonſtrate the Points in Queſtion, 


3 "Tis 


HY : 
— e ä 


ä 


The PREFACE. 85 


"Tis true, ſome Caſes are here reported which as alſo 
found in other Books; as alſo., ſome others which were argued and 
debated in a Neighbouring Kingdom. But as to the former, 
whoever will b the Cafes reported in this Collection with 
the fame Cafes. reporteq by other, he will here find wot only a 
fuller and dead Seat of the Cafe, but Iikgiſe a more juſt and 
rational Account both bf the Debates and Arguments at the Bar, 
and of the Decifions and Decrees of the Court than elſewhere. 
And 4s to the latter (i. e. the Iriſh Caſes) it will appear, that thoſe 
Caſth,” ib the Arguments, and Determinations made 
are. of ſuch a Nature, Weight, and Importance as ro be of fingular 
Uſe and Direction to all Practices in the Courts of Common Law 
and Equity within this Kingdom. 

Mat rem. * is\ Fr hog 10 UAbveriſe the Reader that Gin 
Erratas deu Bf Preſs, He ts defired to Corrett 
viz. Page 8o, Line 17 U read Law. Page 83, Line ba. 
| 15 Treſpaſs read Proceſs. © Page 144 is Miſoumbered ; and 

id. in the Margin, for the Releaſe read Leaſe. And 
Page 255, in the Title of the Caſe, for Vil. read Vid. or rather 
Wia N of 
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Earl of Bath, verſus Sherwin. 


HE Caſe was no mote than Uk A Bill was s brought for a per- 

Injunction, to ſtay the Defendant from bringing any more 

A Bill of 1 to try his Title at Law, ſuggeſting, that the Plantiff had 
ſtay Suirs — © had five Verdids, and that *twas an unreaſonable Vexation, c. There- 
Law, Sc. fore to put this Title in perpetual Peace, was the Prayer of the Bill. 
22, 266, 08, The Lord Keeper, after this Caſe had been fully debated, took Time 
Parliament to confider of it, and now this Term he delivered his Opinion, viz. 
Fare 17% That to give this Court an ori Juriſdiction, there ought to be a 
r Chan. Fraud ot à Thuft, or ſome Accident to fall out in the Caſe, or ta prevent 
© 2» 121, ſome general Inconvenience, as between the Lord of a Manor and the 
4 Tenants, to ſettle their ſeveral Rights; if in Caſe the Right between 
the Lord and the ſeveral Tenants was to be ſettled by ſeparate Actions, 

the Difficulty upon the Lord would- be inſuperable, by Reaſon of 

the Multiplicity of Suits at Law. The like in ſettling — and 
Boundaries, &c. Therefore this Court will interpoſe, and direct an 

Iſſue to be try'd, which when try d, and the Conſcience of the Court 

thereby informed and fatisf d, this Court will then put the whole in 

Peace by a per pers] In jon ; But this Caſe the Keeper thought was 

in its l 1d did not fall under the general Notion af a 
Zill of Peace, this being only betwixt 4. and A. and one Man is able to 
contend againſt another; *twas true (he ſaid) he thought it hut a Nagjon 

el the Courts at Law, in Caſes of Eje&ments, to allow a former Ver- 
dict to he given in Evidence in a Tryal of another Man's 


Cenſure. ire the dert thy go upon wo grat Lagen becauſe there 
e 


ng a freſh they ſay, this is a new Leaſe which has never been 
re; but Jin why ' ſhould they ſuffer another Verdict to be 
Aiven in vidence Ini ee e Why dont they allow it to be 
 .?, .-- » . pleaded in Bar? He ſaid, he was very well fatisfy'd of the Vexatiouſ- 
29x. Els of the Defendant in this Cafe, but then he ſaid, the Law was clear 
in this Point, and Coſts would attend the Event of ſuch Trials: And 
if this Caſe was a Grievance in the Law, twas proper for another Ju- 
* viz. in Parliament, eſpecially ſince Parliaments are ſo fre- 
ſo that it would be a Piece of Arrogance in him, to take upon 

kim the pm of the 1135 though it ine 


* ef 


+: Noyes b 61 Mordant, A. 


. HC nds A. being in long Poſſeſſion of an Eſtate that 
A Mortgage was a M in Fee, his Wi deviſes it to his Daughters 
* K and C. and their Heirs, and dies. B. marries and dies. The Que- 
Te dien was, whether theShare of B, ſhould be deemed a Real or er 


Wife, and 
not to the 


Hy d, or | 
A tor, Oc. See 1 Vern. 7, _ 471. 2 Vern, 67, 20, 21, 227. Note 2 Vern, $20. f Salk. 154 


Term. C. Hill. 6 Annz, in Chancery. * 
Eſtate, and conſequently, whether it ſhould deſcend to her Heir, or be 
decreed to her Husband as her Adminiſtrator. But 'twas decreed againſt - 
the Husband, to the Heir of the Wife, and the Lord Keeper put this Caſe : 

A Man ſeized of Lands in Fee, which were only n him, he 
by his Will deviſes all thoſe Lands to his Son and his Heirs, and ex- 

ſſes himſelf in his Will thus; That they ſhall go as an Inheritance; 
— the Heir, if this Mortgage be paid off, ſhall receive the Money, 


1 — ˙¹i..̃ é ůe CS 


and not the Executor: For the Father who had the governing Power 
over the Eſtate, may looſe of it as an Inheritance, ſo long as 
it can continue ſo; and the Money, when paid off, ſhall go as he in- 
tended the Land ; but Note, this is when the Diſpoſition is in his own 
Family, and when his Intent appears plain by the expreſs Words of the 
Will: For though the Will cannot abſolutely paſs a Fee, yet as much 
as can paſs ſhall paſs, and ſoit is in all Cafes where a Man has Children, 
viz. Daughters, and has a full Power to diſpoſe of his Eſtate amongſt his 
Children, and he by his Will diſpoſes of .it to them: But ſuppoſe it 
happens that what he gives to one Daughter he was only Tenant in 
Tail of, and the reſt which he gives to his other Daughters, he was 
Tenant in Fee of : Now inaſmuch as the Fee Tail Land cannot paſs by 
the Will, the reſt of the Daughters ſhall loſe a  proportionable Part of 
their Land, to ſupply the Defe& of the Will quoad that Daughter. 
For this is in the Nature of a neceſſary imply'd Condition, vis. That 
all of them ſhould enjoy what their Father intended them ; for over the 
Fee Simple Land, he had an abſolute Power, and it can't be intended, 
but that if the Father had thought that that Daughter could have taken 
r by his Will, he would have made his Will otherwiſe. 

A. deviſes Land whereof he was Tenant in Tail, +10 B. his eldeſt Daugh- 
ter, and he deviſes other Land whereof he was Tenant in Fee to C his 
ſecond Daughter, on Condition that C releaſe her Right in che Intail'd 
Lands to B. and afterwards by a Codicil, ſays, That if a third Daugh- 
ter ſhould be born, then all the Fee Simple Lands ſhall be equally divi- 
ded betwixt C. and ſuch third Daughter: Now although all the three 
Daughters ſhall at Law take their Proportion of the intail'd Lands, as 
Co-heirs in Tail, yet the eldeſt Daughter in Equity, ſhall have an Equi- 
valent out of the Fee Simple Lands. | 


Lord Guernſey, verſus Rodbridges. 


N the Lord Keeper Wright's Time, there was a Decree for a per- un. 
petual Injun&ion, to — the Poſſeſſion of a Water · Courſe — — "og 
Plaintiff's Houſe, through the Defendant's Ground, unleſs the Defen- bind an In- 
dant, who was then an Infant, ſhould ſhew Cauſe to the cc y, 1 
within ſix Months after his full Age. But he ſhewing no Caufe, = 2 Vern. 224, 
Plaintiff apply d to the Court, to confirm the Decree, and make it abſo- 2 , 4 
lute. The Caſe appeared to be this. The Duke of Norfolk, from | 
whom the Plaintiff purchaſs'd, was owner of Alberry, and had a Water- 
Courſe to his Houſe, through the Defendant's Ground, which ran un- 
der Ground in Pots. The Defendant's Father being an 3 
ID 2 


— 


— 


4 
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Term. &. Hill. 6 ANNx, in Chancery. 
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came of Age, for 21 Years before he dy'd. The Plaintiff in his Bill 


Opinion and Lord Chancellor, Wherever a Parol Agreement is begun to be put 
Decree. 


Statute of 
Frauds, Ec. 


Where an 
Anſwer of 


an Infant 


may be read 
againſt him. 


There was in that Caſe of Foxcroft and — this Circumſtance, 
that chere were Leaſes drawn and intended to be executed, before the 
Leſſor's Death, who then lay a dying; but the Execution of 


Duke obtained a Leaſe of this Ground from the Guardian, till the De- 
fendant's Father came of Age, and made a Cut through the Ground in 
a new Place, which he quietly enjoyed after the Defendant's Father 


ſuggeſted, and endeavoured to prove an Agreement, but that did not 
expreſly appear. ; 

However, twas urged, that it ſhould be preſumed ; for, if an Owner 
of Ground ſtands by, and fees another build upon it, and ſays nothing, 
he ſhall be barred from ever recovering it. ©. 

-*T'was ſaid on the other Side, that the Water-Courſe not being the 
ſame, there could be no Preſcription, nor was there any Grant ; and 
if there was a Parol Agreement, it ſhould not bind the $45. uk 


in Execution, and intended to be continued, there though there be no 
Writing, yet this Court ſhall inforce the Execution thereof, notwith- 
ſtanding the Statute of Frauds and Perjuries. In the Caſe of Foxcroft 
and, there was no Writing, but only a Parol Leaſe of Wildbouſe 
for a great Number of Years : But the Leſſee having begun to build, he 
had his Bargain compleated, and for that very Reaſon, uſe at Com- 
mon Law it might be within the Statute of Frauds tis proper for the 
Juriſdiction of this Court rather than the Common Law. Mutual 
Benefit is an Evidence of an Agreement, as ſuppoſe two Men front a Ri- 
ver, each has not his own Ground only, but the other's between him and 
the Water, fo they cut through each other's Ground for Water, and 
this continues 20 Years, I will preſume an Agreement. And in this 
Caſe, it appears by the Evidence, that there was a mutual Benefit, 
ſo he confirmed the Decree. 

Note, in this Caſe, the Chancellor took no Notice of the Infancy of 
the Defendant's Father, when this Water-Courſe began; ſeeing after his 
full Age, he acquieſced under it 21 Years. But an Obje&ion was made, 
that the Defendant's Anſwer by his Guardian when he was an Infant, 
ſhould not be read in the Cauſe, and it was allowed regularly to be ſo 
held in all Courts ; But in this Caſe, the Cauſe was brought to a Hear- 
ing at the Defendant's Requeſt ——The Infant at his full Age, might 
(as the right Way is) have apply'd to the Court, and ſet forth how he 
is grieved by the Decree, and might have had Leave to amend or alter 
his Anſwer, or any Part of it, or put in a new one, but he not having 
done fo, it ſhall be preſumed, that he abides by that Anſwer ; and ſo 
*twas read againſt him. 


1 


was, by a Fraud in the Heir at Law, prevented. 


1 — 
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Term. & Hill. 6 ANNE, in Chancery. 3 


LODI 


Information by the Attorney-General, on the Behalf of the Ma- 
ſter and Fellows of Sidney-College in Cambridge, againſt 
Barnes and his Wife. | | 


ID R. Fobnſon gave certain Freehold and Copyhold Lands to the Ma- S. C. 2 vern. 
ſter and Fellows of Sidney-College, by his Will, which was found 77: Win 
in a Drawer in his Cloſet after his Death, ſigned and ſealed; and all is void, ir 
wrote with his own Hand, but no Witneſles to it; but he made a Co- can't operate 
dicil, which was called a Codicil to be annexed to his laſt Will, and was inn. 
atteſted by three or four Witneſles, as he lay on his Death-Bed, his Will See Stat. 29. 


not being then produced, but was in his Cloſet, as aforeſaid ; and this & + &# 


Will was proved as to his Perſonal Eſtate. Trog 
The Queſtion was, that though this might not operate as a 2 


yet it might operate as an Appointment by the Stat. of 43. Eliz. Cai. 4. 1 yen. 458. 
of charitable Uſes; And ' twas urged, that as to Copyhold Lands, where 
they are ſurrendered to the Uſe of a Will, there the Will is but an 
Appointment ; and if it have no Witneſſes, tis well enough: So as 
to Freehold, deviſed by Will to a Charity, take the Will not as a 
Will, but as a Paper, ſignifying only, that he deſigned a Charity, and 
tis a ſufficient Conveyance for that Panels though it would not be ſoin 
another Caſe. And Hab. 136. and the Caſe of Thwaites and Dye, firſt 
in this Court, and then in the Houſe of Lords were cited. Twas like- 
wile ſaid, that the Statute of Frauds, does not make a Will not atteſted 
wholly void, but that it ſhall not operate as a Deviſe; it may operate 
otherwiſe, notwithſtanding, as in the Caſe of a Surrender, and though a 
Codicil be not annex'd in Fact, yet the Law annexes. it, as in the Caſe of 
a certain Nobleman (not named) but quoted by Dobbins. who made Co- 
dicils, and gave ſeveral of them to Servants, as Bequeſts, for them to 
produce at his Death, which they did, and they were all good. 5 
Twas urged on t'other Side, that this would be to diſappoint the 
Statute of Frauds. That though this be called an Appointment, yet it ſo 
far remains a Will, as that it may be revoked; and if it be a Will, tlien 
the Statute lays hold on't. ch | 
"There were two or three of theſe Writings or Wills, beſides this, in 
the ſame Cloſet. So that if this is an Appointment, then the firſt is 
good; if a Will then the laſt publiſhed is good, and the firſt dated may 
be laſt publiſhed. It differs from a Settlement to ſuch Uſes, as by his 
Will he thall appoint; for there the Will don't paſs the Eſtate, but is 
only a bare Nomination, as in Cale of Surrenders. 0 
Lord Chancellor. As to the Caſes cited, the Charity of Judges have 
carry d them too far, perhaps, in Caſes of this Nature. But by the Sta- 
tute, Wills not ſo and ſo circumſtanced, ſhall be void to all Intents and Pur- 
poſes. Now if this be good as aw Appaintment, then tis not void to all 
Intent, & Q . mir 37 | 
I ſhall be very loth to break in upon the Statute of Frauds, and 
there is no Inſtance where Men are 4 eaſily impoſed upon. * the 
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Time of their dying, under the Pretence of Charity; and there's no 
Precedent of this Kind ſince the Statute (tho the Attorney General 
ſaid he could produce one, which he was deſired to do, and to give 
a Copy on't to the other Side.) The Chancellor ſaid, he'd take Time 
to give his Judgment; but he ſeem'd to incline very ſtrongly againſt 
the Diſtinction of operating by Will or Appointment, which he ſaid 
the Makers of the Statute never thought of. 

Note, Twas ſaid by the Chancellor, for the Information, that the 
Statute 43 Eliz. Cap. 4. does by thoſe Words Limitation and Appoint- 
ment, repeal the Statute de Donis, as to this Caſe, which the Counſel 
of the other Side agreed to, tho' there were no Fine or Recovery. 


Vane verſus his Father Lord Barnard, 


39 
Go Gy ORD Barnard, for the Advancement of the Plaintiff, a younger 
the. Gene Son, in Marriage with Sir ollif*'s Daughter, enters into 


Point. See Articles with Sir Folliff, to this ffect: Sir — — Follif COVE=s 
Moiriige Ar. Dants and agrees inter al to ſertle Lands free from Incumbrances, ac- 
ticles a Cove- Cording to the uſual Limitations in Marriage Settlements; and in 


nant to Co- Conſideration thereof, the Lord B. covenants and agrees to ſettle Lands 


| vent, Sc by Name, of the Value of 2000 ] per Ann. (but with a Life or two 


upon them) upon Truſtees to like Uſes ; but with theſe Words: 
That in ſuch Settlement. there ſhall be Covenants, thas be is ſeized in 
Fee, has good Right to convey, and that the Truſtees ſhall enjoy free 
from Incumbrances, It happened, that theſe Lands were charged by 
my Lord B's own Marriage Settlement with 6500 J. to be paid to 
ſuch Daughter or Daughters as ſhould be living at my Lord's Death, 
and not provided for. The Bill was to have a Specitick Performance 
of the Arncles by my Lord's paying off, or otherwiſe giving colla- 
reral Security againſt this contingent Portion of 6500 J. He having 
then one Daughter about 16 Years old. It was urged for the Plaintiff, 
that *twas uſual for this Court to decree a ſpecifick Performance of 
Articles/ and Covenants, and not to depend only upon the uncertain 
Reparation by Damages, which the Perſonal Eſtate may perhaps not 
be able to ſatisfy ; and this was not controverted, where 'twas poſſible 
ro be done. But the Lord Chancellor held, That here was not any 
Covenant that the Lands were free from Incumbrances, but only a 
Covenant, that he would in the Settlement (which was after to be 
executed) covenant for that Purpoſe ; ſo that the Parties ſeemed to be 
{atisfy'd with a bare Covenant only ; and the Marriage Articles were 
only aCovenant to covenant : So that inſerting that Covenant in the future 
Settlement, was a ſpecifick Performance of thoſe Articles, and was all 
that my Lord agreed to do, or that rhe Plaintiff by his Bilt deſired to 
have. | 
Notice where My Lord Chancellor ſaid, Notice or no Notice of this Incumbrance 
was very material in this Caſe : For where a Covenant is in this 
Manner, if any Incumbrance is diſcover'd between the executing 
the Articles, no the ſealing the Deed of Settlement, whereof the 


Party 
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Party had no Notice, that Incumbrance ſhall be diſcharged, even be- 


fore ſealing the Deed of Settlement, both upon Account of the Fraud 
in concealing ſuch Incumbrance, and becauſe it would be needleſs to 
enter into a Covenant, which before entring into, is already known 
to be broke; but againſt all other Incumbrances diſcovered afterwards. 
there is the Party's Covenant only. Now where you have Notice of 
an Incumbrance before executing the Articles, tis a ſtronger Caſe 
than the laſt ; for you Conſent with your Eyes open, to accept the 
Party's Covenant againſt an Incumbrance you were aware of ; and 
when you have choſen your Method of Security yourſelf, this 
Court will give no other, nor make the Party do a further Act, than 
by the Articles he has agreed to do; and the rather in this Caſe, for 
that the Portion is not a certain Incumbrance, but a Contingent one 
and therefore 'tis reaſonable to ſuppoſe, that my Lord Barnard would 
not be compelled to charge his remaining Eſtate at all Hazards, to 
{ecure againſt an Incumbrance, that was but contingent to the Prejudice 
of his eldeſt Son ; eſpecially when he had provided for the younger 
Son ſo plentifully ; and decreed, that my Lord Barnard ſhould exe- 
cute a Deed of Settlement, with Covenants exactly purſuant to the 
Articles only; but becauſe the Eſtate was ſubject to a preſent Charge; 
vis. to the Payment of a yearly Sum for the Daughter's Maintenance 
from her Birth; therefore, that the Lord Barnard ſhould pay and 
diſcharge all Arrears of that, and the growing Annuity, as it ſhall 
ariſe, raking Acquittances from his Daughter, and leaving them with 
the Plaintiff for his Security, Ex 5 


Tas ſtrongly urged by Mr. Vernon, that ſuppoſing theſe Articles 


were but a Covenant to covenant ; yet as ſoon as the Articles were 
performed, by ſealing the Deed of ttlement, then they might come 
the next Day and exhibit their Bill, to enforce an Execution ſpeciti- 
cally of the Covenant in ſuch Deed of Settlement : And why ma 

not the Court Decree that to be done now, as well as that, which 
after Performance of this Decree, they will immediately Decree upon 
a new Bill, Lord Chancellor ſaid, in this Caſe they could not, for 
the Incumbrance was not neceſſary, but contingent. And if you 
brought an Action at Law upon ſuch a Covenant, you ſhould not 
recover two Pence Damages, till a Breach, which poſſibly may never 
happen + Beſides, the Covenant in the Deed of Settlement is not to 
be, that the Eſtate 1s free from Incumbrances; but that the Truſtees 
ſhall enjoy free from Incumbrances, which ſo long as they do, the 
Covenant is not broke. And it ſeems, the Portion being contingent, 
and not certain, was the Reaſon of this Part of the Decree ; becauſe, 
'tis plain, by the latter Part of the Decree, where the Incumbrance 
was certain (vis. the Payment of a yearly Sum) the Lord Barnard 
was decreed immediately to diſcharge it; tho' by the Articles he did 
but covenant to covenant, as is aforeſa7d, and there's no other Dif- 


ference between thoſe two Matters. MOR 75 

In controverting the Point of Notice in this Caſe, it appeared, that 

Sir Edward Northey was employ'd as Counſel by the Plaintiff and 

Folliff, and had Notice, as he owned; but afterwards, he bot heing 
a 


* 


What Notice 
to a Counſel 
of an Incum- 
br Hall 
bind the 


© Party. 


— — 


Term. S. Trin.) AN, imChancery, 


A Surrender 
of Copy hold 


Equity will 
not ſupply a 
defective Sur- 
render in fa- 


Heir. See 1 
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able to diſpatch it faſt enough, the Matter was taken out of his 
Hands, and one Sir — was employ' d, who drew the Writing, and 
finiſh'd the Matter, and no Proof was made that he had any Notice 
of this Ineumbrance. Whereupon, the Queſtion was, Whether Notice 
to a Counſel, or Agent, that is once employ'd, and goes not thro' with 
the Buſineſs ſhall be Notice to the Party himſelf ; for *twas allow'd of 
all Hands, that if he goes through, Notice to Counſel, Attorney, 
Scrivener, or any other Agent, 1s ſufficient Notice to the Party him- 
ſelf. The Chancellor was in Doubt, but another Proof of Notice ac- 
cidentally being diſcovered, this Matter was not determined : For it 
appear'd, that in theſe Articles Notice was taken of my Lady Bar- 
nard's Jointure in theſe very Lands, which neceſſarily leads to the 
Deed, whereby that Jointure is made; and in that Deed there was 
this Portion charged upon the Lands; and whatever is contain'd in a 
Deed, to which any other neceſſarily leads you, you are preſumed 
to know, which was allowed without a Word more, quod Mirum. 
Note, The Difference between a preſent Covenant, that Lands are 
free from Incumbrance ; and that a Man ſhall execute a Deed with 
Covenant, that the Lands are free. And between a Covenant, that 
Lands are free, and that the Truſtees ſhall enjoy the Lands free, 


Mapletoft verſus Mapletoft & Clerk. 


Nlxbard Mapletoft the Plaintiff's Brother, ſurrenders Copyhold Lands 
\ worth 200 J. a Year (but ſubject to a Rent Charge of 52 J. a 
Year) to the Uſe of himſelf and his Wife, for their Lives, and the 
Life of the longer Liver of them, Remainder to his own right Heirs. 
The Bill was to ſet aſide this Surrender. It appear'd upon the Proofs, 
that Richard, at the Time of the Surrender was ſo very ill, that he 
was not expected to live many Days; and upon ſurrendering into the 
Hands of the two Cuſtomary Tenants, He declared, that he made 
that Surrender, upon Condition, that if be recover d, then the Surrender 
ſhould be returned to him again, and his Wife ſhould only have 
100 J. a Year out of it. Soon afterwards he grew better (tho' he 
never recovered) and demanded the Surrender back again, but *twas 
refuſed ; whereupon he left his Wife in great Concern, and: made a 
ſecond Surrender of 100 J. a Year — to his Wife for Life, and 
ſoon after died. The Defendants gave Evidence of his great Love to 
his Wife, and ſeveral Declarations, that he had rather his Wife ſhould 
have his Eſtate than any of his Relations; and inſiſted, that by the 
. Condition, if he recovered, was intended, if he lived to be quite well 
again. But the Lord Chancellor declared his Opinion to be, That by the 
Words, if he recovered, were only meant, if he grew ſo well as to be 
able to ſettle his Eſtate better than his Weakneſs atthat Time would give 
him Leave; and that the Surrender of the whole was but a proviſional 
Security for the Wife, and he intended to give her all, only in Caſe 
he could not live to ſettle his Affairs better; and as for his Intention 
to give her all mentioned in the Proofs, twas plain, fuch — 
3 | 1 
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did not continue *till the Surrender, if any ſuch there ever was. 
For *twas agreed on all Hands, the Surrender was conditional, and 
decreed accordingly z but looking upon the Surrendet as a Security to 
the Wife for the 100 J. a Year, he decreed Coſts to be paid out of the 
Eſtate, as where a Perſon comes to redeem, &. 19/70 
Note, Richard Mapletoft in this Cafe had but an Eſtate Tail by his 
Grandfather's Will, with a Power to make a Wife a Jointure, which 
Power was not well executed; but becauſe the Plaintiff in his Bill 
had offered to ſettle 100 J. a Year. The Court decreed accordingly. 


— 


Woodman verſus Skuſe. 


T* HE Defendant coming home from Blechingly Fair, finds the A Bond, Ge. 
Plaintiff naked, and juſt goihg to Bed to his Wife; he there- mace uncer 

upon gets a Note from him for 500 l. which was in June, afterwards Pureſi; but 
in Auguſt the Plaintiff gives him a Judgment, and in October follow- — 
ing ſurrenders Copyhold Lands to him by way of further Security. — way 

The Plaintiff brought his Bill to have the ſeveral Securities deliver d creed. See 1 


up, alledging, a Contrivance to catch him in that Manner, that he Chan. R. 18. 


was drunk, and did not know what he did; and that the Defendant 21 1 Wess. 


252. 1 Vern, 


with an Ax threatned to cut him in Pieces, ſo that he was under 98. : Chan. 

Terror; and that the Defendant himſelf had ſaid in Company, that © **** 

the Securities were for Money lent. The Lord Chancellor obſerved, 

there was no Proof at all of a Plot to catch the Plaintiff in this Man- 

ner, nor that he appeared to be ſo diſordered or frighted; for he con- 

tinued in the ſame Mind when he was in cool Blood, at the ſeveral 

Times of giving the three different Securities; and twas proved, that 

he join'd with the Defendant in giving out, that the Note was given 

for a bargain of Graſs, ſo that he knew what he was about, and had 

a Mind to conceal it, (and further ſaid) the Defendant's faying in 

Company, that *twas for a Bargain of Graſs, made the Phintiff's 

Equity the worſe ; for 'twas a Sign the Defendant was ſo juſt as to 

keep it a Secret, which was certainly the Intention of the Bargain it 

ſhould be. If a Jury in this Caſe had given Damages, this Court 

could not reheve : And why ſhould it, when the Plaintiff himſelf 

has three Times given and aſcertain'd Damages againſt himfelf ? It 

ſhews he thought the Damages but reaſonable ; ſo diſmiſs'd the Bill, 

but without Coſts; becauſe the Defendant had bragged of his Bargain, 

which was a Sign he thought himſelf rather over: paid; and therefore 8 Chun. 

the Chancellor ſaid he would relieve againſt the Penalties. | 6.283. Nel 
| | Chanc. R. 
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Terry verſus Terry & Ragget. ä 


8 HE Bill was brought againſt the Defendant's Executors and 
Truſtees, for the Plaintift's Wife, during her Minority, to have 
an Account. It appeared upon the Proofs, ar the Defendant Terry 
had, without the Conſent of the other Truſtee Ragget, lent 1001. of 
the Infant's Money to one Fletcher, (who was then looked upon as a ſol- 
vent Perſon) upon his ſingle Bond; and Fletcher afterwards broke. It 
was alſo urged for the Plaintiff, that they had with the Infant's Money, 
purchaſed a Copyhold Eſtate for the Infants, at a much higher Rate than 
it is worth : But it appeared by the Proofs, that the Eſtate lay 
contiguous to another of the Infam's, and was more valuable to her 
than any Body elſe: That it had before coſt more than they gave for 


it; and that it was purchaſed at the Importunity of the Infant's Mother 


and Aunt, who both contributed cne 3 l. r'cther 8 J. toward the paying 


for it. It was likewiſe irfiſted on for the Plaintiff, that the Defendants 


had referred a Matter to Arbitration, where the Infant's Right to Land 


was concerned; but that appeared only to be a Diſpute that aroſe, 
touching a Hedge which was ſuppoſed to be made crooked, and too 


much into a Neighbour's Land, which being referred, it was by award 


ſet ſtraight, and about three Shillings ſpent upon the Arbitrators. 


Where 2 

Truſtee may 

lay out the 
Infant's Mo- 

ney, in pur- 
haſin 


chaung 
Lands, Gt. 


As to the firſt, the Lord Chancellor ſaid, That for Example's Sake, the 
Truſtee lending an Infant's Money in ſuch Manner of his own Head, 
and upon a ſingle Bond only, ſhould be anſwerable to the Infant for 
the Money, and ſo the Decree was; but he ſeemed to make thoſe Cir- 
cumſtances, and eſpecially the latter, the Ground of his Decree; fo 
that had Land Security been taken, or a Joint Bond of two or three 
more ſolvent Perſons, the Loſs muſt have been to the Infant, which I 
particularly obſerved, | 

As to the ſecond, the Lord Chancellor confitmed the Purchaſe. Ard 
though Mr. How infiſted, that Guardians or Truſtees, without a Power 
given them for that Purpcſe, cculd in no Cafe change Money of an In- 
fant's into Land, becauſe they deſcended in a different Manner, one to 
the Heir, t'other to the Executor; and that in this Caſe, *twas a Pre- 
judice to the Husband, who, had it been Money, had been immediate- 
ly upon the Marriage intitled to it; whereas now, if the dy'd before 
ſhe came of Age, he would loſe it; yet my Lord Chancellor 121d, twas 
true generally, Executors or Truſtees withcut a Power, can't purchaſe 
Lands with an Infant's Money ; yet where *t's an honeſt Purchaſe, as 
this ſeems to be, ard to the Infant's Advantage, by reaſon of the Con- 
tiguity, he wculd allow of ſuch chcpping and changing, eſpecially 
when attended with the Circumſtance of the Mcther and Aunt's De- 
fire, Beſides, he obſerved that the Plaintiff's Wife was ſtill under Age, 
And which Way could 'he tell whether ſhe approved cr diſapproved ? 
She had ſubmitred her Will to her Husband, ſo could not make Choice 
if ſhe were at Age, and he would not decree the Purchaſe nought, and 
let in the Husband to have the Money, when he had made no Settle- 
ment upon the Wife as was owned. » How vrged, that during the 


3 _ Infancy 
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Infancy, it might then be decreed to be Perſonal Eſtate, that's "ſhe 
dy'd under Age, the Husband might have it. But the Ch2ntellor faid,” 
ler him take his Chance, 1 . this Court may decree, that? 
an Executor or Truftee ſhall purchaſe for an Infant, and whatever this Note. 
Court can command to be done, without Doubt it can approve when 
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Harris verſus Hor well. | 
H E Caſe was: A Teſtator, after the making his Will, purchaſed Lands pur- 

an Eſtate, and having by his Will given all his Lands from his, ff dees 
Heir at Law to his Nephew, - and when he was a dying, he told his © go purſu- 
Heir at Law, that he would have him by no Means hinder his Nepheyy ant to _ K 
from enjoying it, though he had not by any Writing, declared the 1. Tut de 
Truſt for his Nephew and dies; and the Heir, at Law ſuffers him to en- clared. 
Joy it 11 Years, and then pretends he thought the Lands had paſſed by 
the Will, as being purchaſed before the Will; but Lord Chancellor de- 
creed, that this Caſe was out of the Statute of Frauds, and that the Heir 
letting him enjoy it ſo long, was an Execution of the Truſt, and ſo BY 
out of the Statute. He cited the Caſe of Leiſter and Foxcroft in the 
Houſe of Lords, that where a Parol building Leaſe was made of Ground, Ante pa- 
and when the Leſſor was dying, he declared he thought he ought to 
have made a Leaſe in Writing. But the Heir told him, he ſhould not 
diſcompoſe himſelf, for that he would ſupply it; whereby, and by other 
fraudulent Means, the Leſſee was hindered from ſeeing the Leſſor, and 
having it done accordingly ; the Lords held this to be out of the Sta- 
tute, and made it good to the Leſſi; and though in this Caſe, no ex- 
preſs Fraud was proved, yet here was that Poſſeſſion for 11 Years, which 
is a ſtrong Preſumption, that the Heir at Law ſuffered it as an Execu- 
tion of the Teſtator's Declaration, | | 

If a Mortgagee afterwards get an abſolute Deed, but ſuffers Poſſeſſion, Note 

to go ſometime contrary to it, it will again make it but a Mortgage ; ſo 
if a Man has made his Will, and his Son Executor, and when he 
is dying, ſays he has a Mind to have his Wife Executrix, and the Son 
ſays, don't trouble yourſelf to alter it, for I will let her have the Sur- 
plus, and act as Executor. This Court will decree it accordingly. 


Carter Adminiſtrator of Mary Bletſoe his Wife, Plaintiff, ver- 
ſus Bletſoe & Al. Defendants. 


fAtthero Bletſoe by his Will, deviſes his Lands to his eldeſt Son Note. 

* Satterthwaite Bletſoe, and his Heirs; but it was his Will and S. C. 2 Ver. 
Mind nevertheleſs, that he the ſaid Sarterthwaite and his Heirs, ſhould 97 of « 
pay out of the ſaid Lands ſo deviſed to him, the Sum of 600 J. viz. Legacy to be 
to his Daughter Mary Bletſee 2001. at her Age of 21 Years ; and to LA 

| dying before 
| aid £1 N 21, 1t neves 
veſted. See 2 Ventr. 342. 2 Salk. 415. 2 Chanc. 155. 2 Vern. 617, 673. Qt Vern. 462. 
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his Son John, Blerſoc, the Sum of 200 l. at his Age of 21 Years; and 
to w Bleſoe, the Sum of 2001. at his Age of 21 Years; and if 
it ſhould pleaſe God to take away out of this Life his Son Satrerthwwite, 

before he attained to the Age of 21 Years; then his Will was, that his 

Son John Blerſoe ſhould not have his 200 J. ſet him, but it ſhould be, 

paid to his Daughter Mary =— and Mattherw Bletſoe, to be added to 

their Portions; and he, the ſaid John, to have all the Eſtate given to the 
ſaid Satterthwaite ; for his Will was, that he ſhould have it to him and 

55 his Heirs, and for him to pay the 600 J. as was expreſt in ſuch his 

9 Will, and alſo to be allowed and paid out of his Lands to his Children 

= for their Maintenance and Education 4 J. per Ann. for every 100 J. 

= Fearly, *rill they came to their ſeveral Ages of 21 Years, and ufitil their 

ſeveral Portions were paid. Satrerthwaite dy'd before his Age of 21 

Tears, and the Plaintiff marry'd Mary, and had two Children by her, 

and Mary dy'd two Months before her Age of 21; and the Queſtion 

was, whether this was not a ſubfiſting Charge upon the Land, and an 
Intereſt ſo veſted in Mary, as to intitle the Plaintiff as her Adminiſtra- 
tor to the Legacies, though ſhe dy'd under 21. *Twas urged for the 
Plaintiff, that the Intent of the Will was for their Portions by the ex- 
preſs Word Portions in the Will, and by the Civil Law, Portion is al- 
ways conſtrued to be for their Preferment in Marriage, and that may 
happen long before the Age of 21, as this Caſe was. And as for the 
100 J. which fell to her upon Satterthrearte's Death, no Time was li- 
mitted for Payment of that, therefore the Plaintiff ought to have a De- 
eree at leaſt quoad that 1001, It was likewiſe further urged, that 4 
per Cent being allotted, till they attained their Age of 21 Years was in 
the Nature of Intereſt, and therefore the Teſtator muſt intend this De- 
vice as a Debitum in preſenti, thougHh Solbendum in fiauro, becauſe Inte- 
reſt imports a Debt; but the Chancellor diſmiſt the Bill quoad both with 
Coſts; becauſe here were no Words in his Will, which veſted any Inte- 
reſt in theſe Legacies before the Age of 21 Years, and as to the 1co1. 
to Matthew, he ſaid, was to be governed by the other. | 


— —— — — 9 


Hedges verſus Hedges. 


ata. IR William Hedges being a Freeman of the City of London, and 
ction of having Children by two Venters, and being defirous to make a Dif- 
— ference between them in point of Fortune, he had by his Will, given 
of London, to two of them a ſpecifick Legacy of a Bond for 3000 /. but being 
See this Caſe dubious whether it were more agreeable to his Intent and Meaning, to 
dente. give it by his Will or by Act in his Life-Time, he thereupon ſent for 

2 Vern. 615. his Lawyer to conſult with, and his Lawyer, through: Unskilfulneſs, 

| adviſed him to do it by Act executed in his Life-Time ; whereupon a Line 

was by the Lawyer drawn over thoſe Words in the Will, which gave the 

30001. Legacy. And the Bond was altered, and a new Security given 

in the Name of Sir James Bateman, in Truſt for thoſe Children, and 

the Will newly publiſhed, and ſoon afterwards Sir William Hedges dy'd. 

And dit theſe Children ſhould have an equal Share of one Third 4 — F 

| | * | te 


* 
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Term & Hall 7 Anne, in in Chancery. "in: 


»». — — — — 2 


Eſtate with the other Children, and alſo retain to themſelves the, 9000 L 
was the Queſtion ; twas urged to be the plaineſt intent of Sir Jillian 
imaginable that they ſhou'd, and that it would be — to Equity 
har: the Miſtake of the Lawyer ſhould fruſtrate fo manifeſt an Intent, 
and the rather, becauſe the Qbliteration was done by the Lawyer, with- 
out Sir Wilkaw's Directions; twas further urged, that rather than this 
ſhould be conſtrued as an Advancement of them in Sir William's Life- 
Time, fo as to make them bring it into Hotchpot, if they would come 
in for a Diſtribution of the Third Part with the other Children, Equity 
ought to conſtrue it as a Neviſe of ſo much out of the Freeman's Part, 
of which he had a mow viz. the dead Man's Part, or elſe to conſtrue 
it, as a Legacy cauſa Mortis, 

But per Cur. This can't be confined as a Legacy cauſa Mortis, A Legacy, 
That is, 2 a Man hes in Extremit, or being ſurprized with Sick- 4 rt. 
neſs, and not having an Opportunity of making his Will, but leſt. he 
ſbould die before he could make it, he gives with his own Hands his 
Goods to his Friends about him; this, if he dies, ſhall operate as a 
Legacy, but if he recovers, chen does the Property thereof 9 to 
him ; but in this Caſe, the Teſtator, Sir William ated deliberately, and 
made his Ele&ion, that they ſhould take by a Gift in his-Life-Time, 
and for that Purpoſe al the Securities, — re-publiſhed is Will, 
and ſo determined, that they ſhould not take it by his Will. My Lord 
ſaid, he believed the Intent of Sir Williams was, as has been ſuggeſted. 

But if Men will deliberately lay down Premiſſes, - ant! from- —— 
falſe Concluſions, this Court has no Juriſdiction to ſat right ſunh -M- 
ſtakes. In this Caſe Sir William, by ché Advancement of them in his 
Life-Time, thought they wauld, notwithſtanding that, have; maren 
| dere wich their other Brothers and Siſters; chut it ſeems he and his 

wyer thereupon drew. Concluſioni contrary 'ro:the Law and Hnſtom Hose. 
| don. But he ſaid, that he. wanld not compel them to throw 
— 3000 l. into Hotchpot, but leaut them to their Election. 
as they found the Value ee the third Part. But ißathe third. Patt; was 
greater Value than to bring in i gi. apiece, tliat before they 
come oy of ale 1 ſhould bring their an into; Hotchpot- 
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upon he Marriage of his Soh eee Rosen of certain + - 
Lan the Name ch arms, im T imperfectl 

A 00 L ds, by the Name vf f — 
me Son for Life, them for his'idrendd> Wife! ahh, of men raſhis(figt 2 Ver. gz6. 
Son, & #nd for Watt of ' filth, MI, in d Fruſt: for Ichd' xigh a 
Hei 8.07 he Son. le hap edit eight Acres art of one of theſe — 
Faris Was Copyliold; und there wis & Covenaherim the Dev, 4hat 4. tha be made 
ſnouldeſurtende / thoſe. eiglit / Acres te the Uſes-ascthe Frechald Lands good, 
Were the enn Limited.” \'The Son's Mife mirs withbuf Mie,” — Ee; Chan 
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th Term. &. Hill. 7 AxNx, in Chancery. 
with the general Words, all and ſingular the Lands and Tenements par- 
cel thereof, or uſually occupied therewith, &c. but does not mention 

the eight Acres of Copyhold by Name, nor is there any Covenant in 

the Mortgage-Deed to ſurrender them. The Son dies, and the Equity 

of Redemption deſcends to his Siſter and Heir, who is forecloſed by 
Decree of this Court, and afterwards conveys the Equity of Redemp- 

tion to the Mortgagce. A. the Father who made the Settlement being 
indebted to Plummer by Judgment, at the Requeſt of his Daughter, the 

Siſter and Heir of his Son, ſurrenders the eight Acres of Copyhold to 
Plummer, as a further Security; Plummer brings his Ejectment, and has 
1 the eight Acres. The Mortgagee Defendant in Ejectment, 

| rings his Bill to be relieved. "Twas urged for the Plaintiff, that if Ce/iuy 
que Truſt Mortgages Lands, and there is a Defect in the legal Convey- 
ance, (as in this Caſe the Defe& of a Surrender) yet that ſhall be ſup- 

ply'd in Equity ; for, if afterwards the Truſtee could, by. any Con- 
veyance by him made of his legal Intereſt, defeat the former —— - 

-ance of the Ceſtny qus Truſt, no Purchaſer could be ſafe, And Mr. 
'Parmceford cited two Caſes, viz. One, where a Man makes a Feoff- 
ment in Fee, upon a valuable Conſideration without Livery, then gives 

a Judgment to F. & who gets Poſſeſſion, yet the Want of Livery was 
ſupply'd.- The other was the Caſe of Taylor and Wheeler.. A Man 
ſeized of Copyhold Lands in Fee, makes a Mortgage of them and Co- 
venants to ſurrender, but four or five Years paſt, and no Surrender. is 
made, "then' the Mortgagor becomes a Bankrupt, The Creditors get 
Poſſeſſion, by Virtue of a Statute, upon a Bill brought by the Mort- 

gagee, Thi Chancellor decreed the Mortgagee to hold the Lands againſt 

the Aſtignees of the Commiſſioners of Bankrupt. em 
Lord Cbancellon Ih this Caſt;1the Copyhold Lands were neyer by 

the Mortgage under any ſpecifical Lien, and if not, then this differs 
from the Caſes quoted by Mr. Paunceford. It appears that the Settle- 

"ment lay before the Counſel of the gee, becauſe the Mortgage 
IDeed' recites it ſo, that he was not ignorant that part of the Lands were 
iCopyhold. Now, Why ſhould the Mortgagee not take a Covenant to 
ſurrender, unleſs twas thought the Freehold Lands were ſufficient, and 

ſo never intended to paſs the Copyhold? And I will not by ſuch gene- 

. ral Words, paſs Lands againſt the Intention of the Parties. Suppoſe a 

Mam grants a Farni by Name, and all his Lands, Os. uſually held and 
occupied therewith; and it happens.that ſome of theſe Lands are Copy- 

hold, Will this be a Forfeiture ? ſurel y not. Where a Mortgagee recites 

2-1: .-- Settlement, '1nwhuchthe Id. Lands appear, and yet he takes 
2b Cet toiget a:Cbnve) chem, nor ſo much as names them; 
>> >” bead hold, that ifothe Frebhold Lands were ſufficient, the Copy- 
l hold ſhoald not 'paſs by the Deetl. though there were no Creditor or 
e Purchaſer in the Caſe: And if ſo. then the Defendant hath: hoth Law 
2 llt 44 is: of HN Side, and the better Equit „be rely d upon that 1 - 
e tial Differ#nco, where there is aſpecifiek Lien, and where not; whicl 
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” Term. & Hill. 7 Aux, in Chancery. 8 | : 


did not lend their Money upon the Credit of "thofe Lands; but tlie Of tear or 
Bankrupt being indebted to his Creditors, they were ſcrambling for —_ 
what they could get. So the Creditors upon Judgment, had a general 
Lien only: They did not lend upon the Security of thoſe very Lands, 
but were repaying themſelves as well as they could; and therefore thoſe 
Caſes are good Equity ; for the Equity that went along with the legal 
| Intereſt, there being no ſpecifical Bien, was not ſo. good as the batt 
Equity only of the other Side. 0) 
Tis generally true, that Law and Equity together ſhall prevail 
againſt Equity only; but then tis with this Diſtinction, that the Equi- 
ty that goes along with the Law, is of the ſame Nature, and as ſtrong 
as the other Equity. He took a Difference, where a Man originally 
lends Money upon a Security, and where a Man having Money due to 
him upon Bond, comes to the Debtor, and tells him he will truſt him no 
longer upon Perſonal Security only, or, that if he won't Five bim real — 
Security, he will immediately arreſt him; and thereupon he aſſignes or 
mortgages Lands, which is the ſame Thing; and where a Man, who is 
already truſted withMoney, ſeems to grow inſolvent, whereupon his Cre- 
ditors endeavouring to boulſter up their Security as well as they can, 
find out Copyhold Lands, and get a Surrender of them. For, in the firſt ' * 
he truſts his Money upon the real Security, in the latter he does not. 
So the Bill was diſmiſt, and the Decree of the Maſter of the, Rolls 
affirmdd. | on awo ted blond! | | alas 

In this Caſe, *twas-ſaid by Vernan,.. that by the Rule of Law. and 
Equity both, being too hard for Equity only, it muſt be intended where 
there's no Notice. Lord Chancellor. That is no Exception. For, he 


- o 


that has Notice, has no Equity at all. 
"9 ond BETS. 0 | 
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HE Caſe was this. 4. was ſeized of twa Acres, one in Fee, r, 

t'other in Tail; and having two Sons, he by his Will» deviſes Chancellor: 
the Fee Simple Acre to his eldeſt Son, who was Iſſue in Tail and he 5 
deviſed the Tail Acre to the youngeſt Son and dy d: The eldeſt Son fed. Wide 
entered upon the Tail Acre; whereupon the youngeſt Son brought his 77 Hrn 
Bill in this Court againſt his Brother, that he might enjoy 
Acre deviſed to him, or elſe have an Equivalent out of the Fee Acre; 
becauſe his Father — d him ſomething. Lord Chancellor. 
This Deviſe being deſigned as a Proviſion for the younger Son, the De- 
vice of the Fee Acre to the eldeſt Son, muſt be underſtood to be with 
2 tacit Condition, that he ſhall ſuffer the younger Son to enjoy qui- 
etly, or elſe, chat the youngeſt Son ſhall have an Equivalent out of the 
Fee Acre, and decreed the ſame acoording ix. 
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| Lord Altham, verſus the Ear! of Angleſey. 
On an Iſſue directed out of Chancery, to be tryd in B. R. The 
Caſe appeared to be thus : 


What will ENANT in Tail, Remainder in Tail, with Remainders over. 


— or Tenant in Tail, — a Mind to dock the Intail, and bar the 
the aße, Remainders, levies a Fine with Prodamation fur Conuſance de throit come 


- — 5 co, &c. to F. S. and his Heirs, in order to make him Tenant to the 


— han! Preripe; but no Uſe of this Fine was declared. Seven Years afterwards, 
. 147. ® Precipe was brought againſt 7. S. who came in and vouched the Conu- 
Cumb. 425. for of the Fine, who vouched over the common Vouchee, and the 
Queſtion here was, if F. S. were a good Tenant to the Precipe, and 
te common Recovery well ſuffered. { 
Depottions = Another Point was, if Depoſitions of Witneffes, taken by Virtue of 
a'Commiſlion, out of the Court of Chancery in England, for the Exa- 
mination of Witneſſes in Ireland, in a Cauſe between the ſame Parties, 
and their proving Copies of the faid Fine and Recovery in Ireland, 
were good Evidence, and ſhould be allowed to be read as ſuch here, 
ſeeing tlie Witneſſes orily fwore, that they were true Copies at the Time 
f their Examination. But this Objection was anſwered; in as much as 
it appeared, that thoſe Copies were kept in the Hands of a certain Per- 
ſon, without any Alteration” * 8556 eee 38513 
As to the firſt Queſtion, it was reſolved by Holt, Potoel, Powis and 
Gold, that the ſaid 7. S. was a Tenant to the Precipe, and that 
the Recovery was well ſuffered, and all the Remainders barr'd. 
Conſuuction . This Queſtion doth ariſe principally upon the Statute of Frauds and 
of theStarute Pei jur ies, 29 Car, 2. c. 3. Whereby tis enacted, that alb Declarations 
19 n. or Creations of T ruſts, or Conſidences of any Lands, Tenements, or 
B Anraten Hetediments, ſhall be manifeſted, and proved by ſome Writing ſigned 
or Traſte, &. by tlie Parry, who is. by Law enabled: to declare ſuch Truſt, or by 
ws We Will in Writing, or elſe they:ſhall berutterly void, provided al- 
ways, that where any Conveyance (hall! be made of any Lands, or Te- 
nemems,! by wich a Truſt or Confidente: ſhall» or may atiſe, or reſult 
by implicuiion br Oonſtruction of Law, or be transferred or extinguiſh'd, 
bylan Ad or Operation of Law, then, and in 
Jruſt r Confidemteiſhall berrof rhe lie Force and: d sithe fame 
would have been, if this Statute had not been made. 
ilto was unanimouſſy agreed, chat this! Statute did not extend to this 
Caſe, viz. where there is only Cgnizor: and Cognizee, and that it ex - 
tended only to third Perſons; though it was objected, that in this Caſe, 
when, by the Fine, the legal Eſtate was convey'd to 7. S. and his 
Heirs, and no Uſe declared of it, that the Uſe did reſult to Conuſor 
vanckhis Heirs, and then before the Precipe was brought, the legal Eſtate 
was out of the Conuſee, by Virtue of the Statute, for transferring Uſes 
into Poſſeſſion, But Holt, C. J. and Powe! held in this Caſe, that 
3 


ſuch Laſe, ſuch 


when 


a. - 
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when a Fine is levy'd, or a Feoffment made to a Man and his Heirs, 
the Eſtate is in the Conuſee and Feoffee, not as an Uſe, but by the 

Common Law, and may be avered to be ſo; and for the Form of plead- 

ing the Averment, you may ſee Co. Ent. 219, 220. Where a Fine 

was lev'd, and the Conuſee in pleading averred, Oijus gquidem Finis 

prete vtu predict, J. S. fuit ſeiſitus de, &c. cum pertinent in Dominico ſuo ut 

de feodo, and in Plowd. 477, 478. A Feoffment was pleaded Habendum 

to J. and his Heirs for ever, Virtute cujus Feoffment idem A. fuit ſeiſitus 

de, Kc. cum pertinent in Dominico ſuo ut de feodo and in this Cale it 

plainly appears, that the Intent of the Fine, was to make the ſaid F..S; 

a Tenant to the Precipe, for the common Recovery, arid when the com- 
mon Recovery is effected, a Uſe (hall ariſe by Operation of Law from 

the Conuſor and his Heirs, * from whom the Eſtate firſt moved; 

Holt C. J. held, that Uſes were not within this Statute, but that the Uſes within 
Statute did reſtrain only the Operation of Truſts and Contidences in that Staturei 
Chancery ; but all the other Juſtices held the contrary, aud that Uſes | 
were within it; for the Common Law makes no Diſtinction between 
Truſts and Contidences, and Uſes; and there was no Foundation to 
make a Difference between Truſts and Uſes, ſince the Statute 27 H. 9. 
though they have done it in Chancery. And now, ſince the Statute of 
Frauds, 29 Car. 2. cn. 3. no Stranger can take a Uſe by any Parol 
Averment. 8 | 

If a Fine be levy'd to a Man and his Heirs, to the Uſe of him and ,,,, 185 
his Heirs, in this Caſe, he hall take by the Common Law, and not 133, 134. 
by way of Uſe; and in this Caſe, there may be a Parol Averment, to 
prevent a reſulting Uſe to the Conuſor in Fee; for when the Fine is 
| levy'd, an Uſe doth immedimely ariſe, either to the Conuſor and hits 
Heirs, or to the Conuſee and his Heirs; and when there is a ſubſequent 
Deed, it only ſhews what the Intent of the Parties was, at the Time 
of the Fine levy'd, 9 Co. Doteman's Caſe ; fo that when a Fine is 
levy'd, an Uſe doth ariſe by Implication of Law. to the Conuſee and 
his Heirs, and conſequently this Caſe is excepted out of the Statute 
The Fine and Recovery here make but one Conveyance ; and if the Uſe 
ſhoul reſult to the Conuſor and his Heirs, it would deſtroy the middle 
Part of the Conveyance, and defeat the plain Intention of the Parties, 
which was to put the Uſe in the Conuſee; and this is evident, becauſe 
the Conuſor, by ſuffering himſelf to be vouched, has own'd it. And 
| how could Tenant in Tail make himſelf Tenant in Fee, if ſo be this 
muſt be conſtrued a reſulting Uſe. 

As to an Objection that was made, that there might be a long Time 
between the Fine and Recovery; admitting that there had been a lon; 

Time between the Fine and Recovery, yet there it may be made 
by a Patol Averment, before the Statute of Frauds, and by Writing 


F ſince, 


* See the Caſe of Long and Buckridge, Trin. 4 Georgii adjudged; that the Averment of Cujus 
quidemFinis pretextu, &c,is only expreſſio eorum que tacite in ſunt, & nihil operatur, and that primd 
facie, the Fine ſhall paſs the Eſtate to the Conuſee; and to bring the Uſe back to the u- 
ſor, the Conuſor muſt ſhew, that the Intent was not to give it to the Conuſee; for elſe 
the Conuſee ſhall be deemed to take the Eſtate by the Common Law. And this Caſe of Lord 
Angleſey and Altham, was there held to be good Law. | 


8 
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ſince, upon the Reaſon of Dozeman's Cale; if nothing were, done inggr- 
mediate to the contrary. Dyer 135. 1 4 ah g 8 

Gold ſaid, that if a Fine Sur C:nuſans de Hroit come cg, &. Nr 
levy d, a Uſe did reſult to the Conuſot 3 but if the Cue, did grant 
and render the Lands to the Conufor in Tail, the Gonuſee, was ee 
the Reverſion to his own Uſe. Moor 156,” Dyer 3114 *B& . Feeff. 
ment be made to 4. and his Heirs, upon ne B. and 
his Heirs, without limiting or declaring any. Uſe. In. ths Cafe, when 
A. has enfecffed B. and his Heirs, an Uſe ſhall ariſe to B. and his Heirs ;; 
and in all Caſes of common Recoveries, , a Tenant to the Pregzpe ſhall be 
preſumed, and that as well in a new Recovery as in an old one. | 
Depoſitions s to the ſecond Point, it was likewiſe; unanimouſly relolved,.; that 
ia fre theſe Depolitions might be read as Evidence, and that the Copies proved 
rea ze. upon the Commiſſion, were good Evidences of the Records of the Eine 
meant by the and Recovery in Ireland, *I's true, Evidence Hiva voce is always beſt, 
_ Evi- and though the Law indeed requires the. beſt Proof that can be had, 
ence, Oc. ; 1 2 2 

f yet, when better can't be had, it is ſatisfy'd with that which can be 

had. Now in this Caſe, there is no Way to fetch the Perſon out of Ire- 
lund, who examined theſe Copies ; no Subpena runs thither; neither 
can any Perſon be cbliged to go into Ireland, to fetch Copies from 
thence : So that the Rule that the beſt Witneiles Evidence muſt be had, 
muſt be underſtood where the Party is to ſwear a Thing of his own 
Knowledge; this is like the common Caſe, where the Depcfitions of a 
Perſon that is ſick or dead, or beyond Sea, are admitted as Evidence. 
Holt ſaid, that Witneſſes Viua voce, and Depcſitions, might be made 
Uſe of to the ſame Point, and ſo have the beſt Evidence, without taking 
away the other Evidence, or hindering the reading of Depoſitions; and 


ſo is the common Courſe about foreign Affairs. 


Shotbolt verſus Biſcow, Uc. 


Friday, 
May 30, HE Caſe, as it appeared upon the Pleadings, was thus; Milliam 
.. 7 PP : ; p | 

; Shotbolt, on his Marriage with Alice, Daughter of one Mr. II/ 


in Court. 
Kill of in er- core, gave a Bond of 600 l. to the ſaid Mr. Biſcow, with a Warrant of 


— — "or. Attorney, to confeſs Judgment thereon 3 and this Judgment was de- 
feaſanced on Payment of 300 J. to Alice, in Cale the ſurvived her Huſ- 


withſtanding 
band: Afterwards, about the Year 1706, the Plaintiff agreed with Wil- 


a Judgment 
— 4. lem Shorbolt, for the Purchaſe of his whole Eſtate for goo l. whereof 
What 7001. was to be paid down; and in Regard the ſaid Eſtate was ſubject 


&&! and to an Annuity of 20 J. per Annum, during the Life of a certain Perſon, 
twas agreed, that thePlaintiff ſhould retain the other 200 J. in his Hands, 


brances on 


Lands, thall to indemmifie himſelf againſt the ſaid Annuity ; and that after the ſaid 


Le barred by . 
ine or nbi. Purchaſe compleated, he ſhould convey back the Eſtate for a Term of 
Chance. Years, redeemable on his Payment of the ſaid 200 J. and Intereſt, after 


«+ 49, 72”- the falling in of the ſaid Annuity. Accordingly William Shorbolt and 


< - Alice his Wife, by Indenture of Leaſe and Releaſe, and Fine, convey * 
: 3 152, the Eſtate to the Plaintiff and his Heirs, and the Wife at the need ime 
. ered 


2 Vern. 50, 3 


Turn. & Trin 9 NE, Chance! J ; 19 

—— ———— ͤ Uü'———— ͤ c — — — 
delivered up the Rod to be cane led foonidfter the exocùting of theſe 
Deeds and Fine; iu regard, William Sbocbaks was indebted ro His Brother 
Battaliom Shothold, te Surat 260 l. and upwards, tas agreed for 
ſecuring that Sum; che Plainriff ſhould mortgage the ſaid Eſtite to the 
ſaid Battaltion, redeemable on his Payment of whe ſaid 200 L and Inte- 
teſt, and accordingly: the Plaintiff ! executed à Leaſe: of the Premiſſes, 
wherein reciting the Armuity of 40 per Amun, and the 1 Judgment to 
Biſcow, and that for indemnifying'again(t: thefe two Sums, it was 
upon his Purchaſe, he ſhould retam 200 J. in his vwn Hands, 
and ſb hy Direction of Milliam Sborhe!r, the Plaintiff mortgages the Pre- 
miſſes: to Battalion fbr 4 Term, redeemable on Payment of the ſaid 200 l. 
and Intereſt : William dies, and. Alice ſurvives him, and Biſcow, the 
Gonuſee-m the Judgment, being hikewiſe dead, ſhe takes our Admini- 
tration to him, and now: would extend the Judgment on the Plaintiff's 
Eſtate, Battallion Sbotbolt, the Morrgagee, pretending that he only had 
a Title to the 209% fecured by the Mortgage, aud the Plaintiff brought 
an Ejectment, and recovered at Law,” the Annuitant' bang dead; and 
he now. likewiſe brought this Bilt, that on Payment of the 200 l. to 
ſuch of the Defendants, as had a Right to receive the ſame, he miglit 
redeem, and be let into the Poſſeſſibn of the Eſtate. The Defendant 
Alice, by her Anſwer, inſiſted, that the 2001. belonged to her, by 
Virtue of her Judgment, which was Prior to Battallion, the other 
Defendant's Mortgage, and that this 200 l. was all ſhe would be able to 
get for the 300 l. which the Judgment was given to ſecure; the Defen- 
dant Battallion inſiſted, that the 200 J. belonged to him as a Creditor, 
by Virtue of the Mortgage, and that Alice's Title was extinguiſhed by. 
the Fine; and it was agreed on all Hands, that the Plaintiff ought to 
redeem on Payment of the 200 l. only, but whether Alice or Battalliou 
had a Right to receive it, was the Queſtion ; and for that, this Bill was. 
in Natue of an interpleading Bill; he pray'd they might ſettle the 
Right between themſelves, that fo, he might not pay his Money to a 
wrong Hand. | * 2 

For the Defendant Alice twas inſiſted, that this 300 7. was all the Pro- 
viſion ſhe had, that it was expreſly taken Notice of in the Mortgage, and 
the retaining the 200 l. was a Security, as well againſt that, in Caſe ſhe 
ſhould ſurvive, as againſt the Annuity; that ſhe furviving her Husband, 
and having taken Adminiſtration to her Father the Conuſee, and thd 
Judgment being Prior to the Mortgage, ſhe had now a legal Title to lay 
on her Judgment, and that a Court of Equity, ought not to take it 
from her. | T | 

But for the Defendant Battallion, *twas inſiſted, that ſhe joining in 
the Fine with her Husband, that had extinguiſhed all her Right, by 
Virtue of ** a7 „ that if ſhe herſelf had been Conuſee, there 
had been no Qneſtion of it , for though a Releaſe by the Conuſee of 
all his Right to the Land of the Conuſor will not prevent, or be a Bar 
to his taking out Execution after, ye ſuch Right may certainly be ex- 
tinguiſhed, that as ſuch Fine would have barr'd the Conufee himſelf, ſo 
her joymng will in Equity, defeat the Intereſt of her Truſtee ; chat up- 
on the Fine, ſhe was examined, and conſented to part with all Right in 
the 
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the Land and if ſhe ſhould be allowed by this Judgment, to take back 
again any Right to the Land, that would be to derogate from her own 
Grant; they agreed, indeed, that her joyning in the Leaſe and Releaſe, 
would not extinguiſh her Intereſt in the Judgment ; but the Fine 
wherein ſlie joyn'd, carry'd away all her Right and Intereſt in the 
Land. That at the levying of the Fine, the had delivered up the Bond; 
and though that neither, would be fufficient to bar her without the 
Fine, yet 'twas an Argument that ſhe relinquiſhed her Security, and 
that 5 Reaſon of taking Notice of the Judgment in the Mortgage 
was, becauſe that was ſtill ſtanding out as a legal Lien upon the Land, 
that her Father being then dead, and the having taken out Adminiſtra- 
tion to him, twas proper for the Purchaſer to ſecure himſelf as far as 
he could againſt it: That if it had been intended, the Security for the 
300 J. ſhould be continued; the Purchaſer would have retained the 
3001, in his Hands for that Purpoſe ; and that 200 J. — being re- 
tained, was an Argument they never intended the Purchaſer ſhould be 
charged with that, which was not an adequate Security for the 3co J. 

And the Lord Keeper was clearly of that Opinion, and decreed the 
Plaintiff ſhould be admitted to redeem, and ſhould have his Coſts ; 
and that the Defendant Battallion had the Right to the 300 J. as an 
honeſt Creditor, and decreed accordingly, that the Plainrift ſhould have 
his Coſts, and the Defendant Alice to procure Satisfaction, to be acknow- 
ledged on the Judgment, at the Defendant's Colt, 


Cure verſus Howard. 
. 28. Heh rert . Feet. i», 3, 


C & HIS Cauſe came on to be heard by Conſent, upon Bill and 
Anſwer, only for the Opinion of the Court ; and upon reading 
ſeveral Deeds, it appeared to be thus. Robert Howard ſeized of an 
Eſtate of Inheritance by Indenture in 1677, covenants to levy a Fine 
thereof to one Cure and Broadſtreet, and their Heirs, to the Uſe of 
himſelf for Life; and after, to ſuch Uſes, Intents and Purpoſes, as he 
ſnould by any Deed or Writing under his Hand and Seal, executed in 
the Preſence cf Q, or more credible Witneſſes, during his natural 
Life, direct and appoint, and for want of ſuch Direction and Appoint- 
ment, in Truſt for him and his Heirs; and a Fine was levy'd accord- 
ingly; and the ſaid Robert Howard, afterwards intermarrying with one 
IVinifred, by whom he had Iſſue Robert, and the ſaid Robert his Father 
being ſeized in Right of his ſaid Wife of other Lands of Inheritance, 
they, by Indenture of Leaſe and Releaſe, and Fine duly levy'd thereon, 
grant and convey theſe Lands to Truſtees and their Heirs, to the Uſe 
of Robert the Father for Life, and after, to on for Life, Remainder 
to the Wife of Robert the Son, and the Heirs Male of his Body iſſuing, 
Remainder to the right Heirs of the Survivor of them, the ſaid Robert 
the Father and rt, ug the Wife, for ever; afterwards, upon the Mar- 
riage of Robert his Son with Mary Anne his Wife, one of the Defen- 


dants, by Indenture of Leaſe and Releaſe, gth and 10th Fwuly, 1698, be- 
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tween Robert Howard the Father, and Vinifred his Wife, and Robert 
Thirſon of the tirſt Part, Anne Broadſireet, Daugliter and Heir of 
Broadftreet, the ſurviving Truſtee in the Deed of 1677, of the ſecond 
Part, Mary-Anne Woolf of the third Part, and cthers of the 
fourth nx fifth Parts, in Conſideration of a Marriage between Ro- 
bert the Son, and Mary-Aune Woolf, and of 4000 J. Portion, and other 
Conſiderations, Robert the Father, and Winifred the Wife, and Robert 
the Son grant, releaſe, and convey ſeveral Lands, Tenements, and Here- 
ditaments, therein particularly mentioned, being as well thoſe whereof 
Robert the Father was at firſt ſeized, in Right of the ſaid Winifred his 
Wife, as others whereof he was ſole ſeized in Fee, to Truſtees and their 
Heirs, to the Uſes following, viz. as to Part, to the Uſe of Robert 
the Father, for 99 Years, if he thould ſo long live; Remainder to 


Truſtees and their Heirs, during his Life, to ſupport contingent Re- 


mainders; Remainder to the Uſe of Viuifred for Life; Remainder to 
Robert the Son for 99 Years, if he ſhould fo long live; Remainder to 
Truſtees during his Life, to ſupport contingent Remainders ; and as to 
the other Part to the Uſe of Robert the Father, and Winifred his 
Wife, for their Lives, and the Life of the _ liver of them; Re- 
mainder to Robert the Son for 99 Years, if he ſhould fo long live; Re- 
mainder to Truſtees and their Heirs, during his Life, to ſupport con- 
tingent Remainders; Remainder as to the other Part, to Robert the 
Son, in Poſſeſſion for 99 Years, if he ſhould ſo long live; Remainder 
to Truſtees and their Heirs, during his Life, to ſupport contingent Re- 
mainders; Remainder to Mary-Anne for Life, for her Jointure; Re- 


mainder of the whole, as the ſeveral Eſtates before limited, ſhould re- 


ſpectively determine to the firſt Son of the Body of Mary-Anne, to be 
begotten, and of the Heirs Male of the Body of ſuch firſt Son lawfully 
iſſuing, and fo to the ſecond and other Sons in like Manner; Remainder 
to the Heirs Male of Robert the Son; Remainder to the right Heirs of 
Robert the Father for ever ; and Robert the Father covenants, that he 
and Winifred his Wife, would levy a Fine of all the ſaid Lands, to 
the Uſes before mentioned, and by the ſame Indentures, Anne Broad- 
ſtreet, by the Direction of Robert the Father, grants, releaſes, and con- 
veys, and he ratihes and confirms all the Lands, by the Deed of 1677, 
limited to her and Broadſtreer, and their Heirs, to the Uſe of Robert 
the Father, for 99 Years, if he ſhould ſo long live; Remainder to 
Truſtees during his Life, to ſupport contingent Remainders with other 
Remainders, over to the right Heirs of the Father for ever. A Fine was 
accordingly levy'd, and the Marriage took Effect, and they had Iſſue 
William a Son, and Winifred a Daughter; then Winifred the Mother 
dies, and then Robert the Son dies, then Robert the Father 15 January, 
17c6, makes his Will, and thereby deviſes all his Lands, Manors, Te- 
nements and Hereditaments in Poſſeſſion, Reverſion, Remainder or Ex- 
pectancy whatſoever, to Charles Baggot, Richard Baggot and others, 
and their Hers in Truſt, by the Sale or Mortgage, to raiſe ſo much as 
would be ſufficient to pay his Debt, and the Legacies thereby given, 
and gives ſeveral Legacies to the amount of 3000 J. and upwards, and 
makes Mary his then Wife, * dies conſiderably 
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and ſome Time after his Death, William the Grandſon dies without Iſ- 
ſue, and now the Bill was brought by the Creditors and Legatees of 
Robert the ſaid Father, againſt Mary his Executrix, and Mary-Am#e 
Howard and Winifred her Daughter, Charles and Richard Baggot, and 
others, to have a Satisfaction of their Debts and Legacies, purſuant to 
the Will of old Robert: The Defendant Mary-Anne Howard lets out the 
Indentures of 9 and 10 fa, 1698, and inſiſts in Behalf of Winifred 
her Daughter, that the Remainder of all that was thereby limited to 
Robert the Father, for 99 Years, with Remainder to his right Heirs, 
veſted in Winifred her Daughter, as Heir to William her Brother, as a 
contingent Remainder by Purchaſe, and ſo not ſubje& to Robert the Fa- 
ther's Diſpoſal by Wall, and whether they were, and how many, and 
which of them was fo ſubject, was the only Queſtion ; and firſt, 
as to the Lands limited to Robert the Father for Life, with the laſt 
Remainder thereof to his own rizht Heirs, there was little or no Que- 
{tion made of it; but that it was the old Reverſion in Fee in him, and 
conſequently liable to be diſpoſed of as he thought fit; but as to the 
other Lands limited to him for 99 Years, with ſuch Remainder to his 
own right Heirs, there were very ſolemn Arguments, how far he had 
a Power over it, and that was divided into three Points. 

Firſt, Whether if theſe Lands not comprized in the Deeds of 1677, 
and whereof he was ſeized in Poſſeſſion at the Time of the Marriage 
Settlement upon his Son, the Remainder to his right Heirs ſhould be 
_— upon to be the old Reverſion, and ſo under his Power of devi- 
ing. | 
3 Whether if the Lands comprized in the Deed of 1677, the 
Remainder to his own right Heirs ſhould be looked upon to be void, 
and the old Reverſion veſted in himſelf, and ſo paſs by his Will. 

Thirdly, Whether the Remainder to the right Heirs of the Survivor 
of the ſaid Robert the Father, and Winifred his Wife, was capable of 
being ſettled to the Uſes therein limited, and if ſo, whether the Re- 
mainder to the right Heirs of Robert the Father was ſo veſted in him, as 
to be ſubject to his Will. 

As to the firſt Point, *twas argued, that this Remainder to the right 
Heirs of Robert the Father, was a contingent Remainder, and veſted in 
his right Heir by Purchaſe, and was no Part of the old Uſe reſulting to 
himſelf, and conſequently not liable to his Diſpoſition by Will, and ſo 
this Caſe differed entirely from the Caſes of Fenwick and Mitford, and 
Pibus, and Mittford; for in theſe Caſes, there was no Diſpoſition at all 
made of the old Uſe, during his Life, ſo conſequently his right Heirs 
could not be Purchaſors; and the Reaſon they conſtrued the old Uſe to 
continue in him during his Life was, becauſe it might happen, that all 
the Eſtates might be determined during his Liſe, and then there would 
be no Perſon to take the Freehold whilſt he lived, becauſe he could 
have no Heirs till after his Death; and it might happen, that all the 
Eſtates might determine in his Life-T'ime ; and as he had made no Diſ- 
poſition of the Uſe during his Life, ſo the Uſe during his Life continued 
in him, and that upon Determination of the intermediate Eſtates being 
united, and conjuined with the Remainder to his right Heirs, made it 
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one conſolidated Fee in himſelf, and _— his Heirs muſt take 
by Deſcent, and not by Purchaſe; but where the entire Uſe was ex- 
preſly limited out of him during his Life, fo that by no Poſſibility, the 
intermediate Eſtates can determine during his Life; there the Remain- 
der to his right Heir is a good Remainder, and they thall take by Pur- 
chaſe and not by Deſcent; and he ſaid, that Difference was taken and 
agreed to in the Caſe of Typen and Colen, in 4th Mod. 300, in which 


Caſe, the Caſes of Fenwick and Mittford, and Pibus and Mittford were 


all cited, and here in the principal Caſe, he has limited the Uſe during 
his Life, to Truſtees, to ſupport contingent Remainders, and fo has diſ- 
poſed of the old Uſe during his Life, and conſequently there can be no 


old Uſe Remaining in him, to unite with the Remainders, limited to 


his right Heirs; and then they ſhall take the Remainder as Heirs by Pur- 
chaſe : And Leztchmere ſaid, he having limited ſuch an Eſtate to Tru- 
ſtees, during his Life, to ſupport contingent Remainders, tlie Law 
ſhall never, againſt his own expreſs Limitations, bring back the Uſe to 
him again, during his Life; for then it muſt take it out of the Tru- 
ſtees, to whom he has by expreſs Limitation given it, during his Life, 
he has no Eſtate of Freehold to unite and conſolidate with the Remain- 
der to his own right Heirs, and conſequently they can't take by Deſcent 
from him, but muſt take as Purchaſors, and then he had no Power to 
ſubject this Remainder to Debts or Legacies by his Will, 

As to the ſecond Point, whether the Remainder to his own right 
Heirs of the Lands, compriſed in the Deed of 1667, was a void Re- 
mainder, and veſted in himſelf as Part of the old Uſe; this, they 


2d Point. 


ſaid, was a much ſtronger Point; for beſides, that the Limitation to 


himſelf is only for 99 Years, as the former Limitations were; the le- 
gal Eſtate of this Part of the Lands, was ſtanding out in the Tru- 
ſtee, and then there can be no Pretence of any reſulting Uſe to him for 
his Life, for nothing moved from him, but du whole Eſtate was 1n the 
Truſtee, and paſſed from him to the ſeveral Uſes, and ſo he being a 
Stranger, might by Will, limit the Remainder to the right Heirs of old 
Robert, ſo as to make 'em capable of taking by Purchaſe, fince there 
could be no Uſe remaining to him, after the Sertlethent, when it had 
none before; and it was urged ſtrongly, that for another Reafon, the 
right Heirs might be Purchaſors of this Part of the Eſtate, for by 
the Deed of 1677, the Uſe was limited to him but for Life only, and 
after his Death, to ſuch Uſes, Interits and Purpoſes, as he ſhall direct 
and appoint, and for want of ſuch Direction and Appointment, to his 
own right Heirs; ſo that he had Time, during his whole Life, to make 
ſuch Appointment, and conſequently the Eſtate in the mean Time muſt 
be lodged in the Truſtees, to ſupply ſuch Appointment when it comes, 
and then he only having, an Eftate for Life m theſe Lands, could not 
make good 1 the the Limitations in the Settlement of 1698, beyond his 
own Life; ſuppoſe he ſhould afterwards have made an Appoint- 
ment purſuant to his Power, this muſt have taken Place of the Settle- 
ment, and defeated all theſe Ufes as to this Part of the Land; be- 
cauſe he had Power during his whole Life to make that Appointment, 
and conſequently during his Life, the Eſtate muſt continue in the Tru- 
tees, to anſwer and fupply that Power; and fo is C. 10, 85. expreſſy 
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in Point. But they urged farther, that t his very Settlement cf 1698, 
was an abſolute Appointment in Purſuance of his Power; for the Heir 
of the ſurviving Truſtee was a Party to it, and joins in the convey- 
ing of thoſe very Lands, and 'tis ſaid to be by Direction and Appoint- 
of Robert Howard the Father, who had ſuch Power of appointing, ſo. 
it can't be taken to be cther then an Appointment in Purſuance of 
his Power, and then the Eſtate lodging in the Truſtees ro ſupply and 
anſwer ſuch Appcintinent, when he limits the laſt Remainder to his 
own right Heirs, they muſt take by Virtue of the Appointment, and 
conſequently muſt take as Purchaſors, becauſe the Eſtate was lodged in 
the Truſtees, to anſwer ſuch Appointment ; and the Father had only 


the bare Power of appointing the Uſes, and ſo can never derive an 


Eſtate by Deſcent to his Heirs, when he had no Fee nor legal Eſtate in 
himſelf, but a bare Power of appointing the Uſes, which muſt after 
draw cut the Poſſeſſion from the Truſtees according to theſe Uſes. 

As to the third Point, *rwas argued, that the Remainder of Winifred's 
Inheritance, limited to the right Heirs of the Survivor of her, and Ro- 
bert her Husband, was a contingent Remainder ; and Robert the Father 
being the Survivor, the ſame veſted in his right Heirs by Purchaſe, and 
conſequently not ſubje& to his Diſpoſitionn by Will, and they inſiſted 
that the Fine levy'd by Robert the Father, and Winifred the Wife in 
1698, had not barr'd or deſtroyed that contingent Remainder, becauſe 
of the intermediate Eſtate Tail to Robert the Son, which was ſufficient 
to preſerve itz and then the Fine enur'd only as a Grant of what they 
might lawfully grant, and did not any Ways touch or affect this Re- 
mainder. 

On the other Side *twas argued, by Prat and others, as to the firſt 
Point, that this was within the Reaſon of the Caſes of Fenwick and 
Mittford, and Pybus and Mittford, and that here was a reſulting Uſe 
to him during his Life, becauſe it might happen, that all the interme- 
diate Eſtates might determine before his Death; for ſuppoſe the Tru- 


ſtees during his Life, to ſupport the contingent Eſtate, ſhould forfeit 


their Eſtates and all Eſtates determine, what then would become of the 
Freehold during his Life? For his Heirs could not have it, and ſo he 
himſelf muſt have it as Part of the old Uſe undiſpoſed of; which 
bzing conjoyn'd with the laſt Limitation to his right Heirs, will make 
an entire Fee in himſelf, and conſequently his right Heirs can't be Pur- 
chaſors, any more than if he had no Limitation at all of the Fee in 
bim. 
As to the ſecond Point, twas argued, 

Firſt, That the laſt Limitation in the Deed of 1677, being to the 
Truſtees, and their Heirs, in Truſt for Robert and his Heirs, was exe- 
cuted to him in Poſſeſſion as abſolutely, as if it had been ſaid to the 
Uſe of him and his Heirs ; for the Statyte makes no Difference between 
an Uſe and a Truſt, but mentions them promiſcuouſly ; and this, upon 
reading the Deeds, ſeemed to be given up as a clear Point. 

Secondly, Admitting it ſhould not be fo, but that the legal Eſtate con- 
tinued in the Truſtees, yet, in a Court of Equity, it muſt be look'd upon, 
as if he himſelf had been in actual Poſſeſſion, and made ſuch Settle- 
ment ; for that a Truſt in this Court was conſidered by the ſame _— 
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and capable of the ſame Limitation, as the Poſſeſſion was at Law, and 
no Manner of Difference betwixt them. | 


Thirdly, That till an. Appointment made, 'rwas the Uſe of him and 


his Heirs, and an Appointment was always wanting till it was made, 
and that he had good Power to diſpoſe and ſettle the Remainder of 
theſe Lands to the Uſes in the Marriage Settlement, becauſe there was 


no Appointment thereof before, and conſequently nothing to hinder | 


him from diſpoſing thereof as he thought proper. | 

But fourthly, admitting the Settlement in 1698, ſhould be con- 
ſtrued to be an Appointment, purſuant to his Power, yet twas only a 
partial one, and made no Diſpoſition of the Uſe during his Life; for 


if the Truſtees to ſupport contingent. Remainders, ſhould forfeit their 


Eſtate, or have joined with theſe in Remainder, in conveying their 
Eſtate, and then all the intermediate Eſtates had determined; yet here 
would remain an undiſpoſed Uſe during his Life; for of that he 
had made no Appointment, and then that being united with the laſt 
Limitation to his own right Heirs, make an entire Fee in himſelf, and 
conſequently his Heirs muſt have taken it by Deſcent, and not by Pur- 
chaſe; and then he had good Power over it, and the Diſpoſition of his 
Will muſt ſtand. | 


As to the third Point, twas urged, that this Fine by the Husband Third Point. 


and Wife in 1698, deſtroyed or gave away the Remainder to the right 
Heirs of the Survivor. of them, becauſe they both joined in it; and 
in Albany's Caſe it is ſaid, that a common Fine deſtroys all Rights, 
all Titles, all Poſſibilities, both preſent and future, and if fo, me F 

in this Caſe, which is of ſo much a higher Nature, muſt do it 4 fortiori. 

Secondly, This Fine eſtops the Heir to claim the Eſtate againſt the 
Fines of his Anceſtor ; he can't ſay that partes finis nibil habuerunt, but 
is thereby totally barr'd and eſtopped from claiming it. 

Thirdly, that this was no contingent Remainder, or if it was, yet Ro- 
bert the Husband ſurviving, the Contingency was then at an End, and 
then his Heirs muſt take it ; but then, he having-an Eſtate 1n Fee therein, 
they could not take it but only by Deſcent, for then the whole Fee was 


veſted in him, and RY he had good Power to ſubject it by his 


Will to the Payment of his Debts and Legacies. 


Lord Keeper after all, ordered a Caſe to be ſtated on theſe ſeveral Curia. 


Points, out of the Deeds, and then he would conſider of them and give 
his Opinion, and if it were neceſſary, would deſire the Aſſiſtance of 
ſome of the Judges in it; but inclined pretty ſtrongly, that old Robert 
had Power to ſubject all theſe Lands by Will as his old Reverſion undiſ- 
poſed of, and faid, they might argue to the contrary from Sun Riſing 
to Sun Setting, but he thought they would not alter his Opinion. 


_— King 
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King verſus Withers. 


FE. . .. 4. 
Where a De- T * HIS Cauſe came on to be heard by Conſent, and was thus: The 
viſe, on Con- Defendant's Father by his Will in Writing duly atteſted, deviſed 


ciuon n%t® to the Defendant, who was his Heir at Law, and to his Heirs, all his 


out Conſent, Lands, Tenements and Hereditaments, in the County of B. except ſuch 


—— a ct Part thereof, charged and chargeable with the Sum of 
Deviſe. See 2500 J. to his Daughter (ſince married to the Plaintiff) at her Age of 
r Chan. 21, or Marriage, which hall firſt happen, and deviſed the excepted 
< 4494 % Lands in Truſt, to be ſold for the Payment of his Debts, provided 
O55. that if his ſaid Daughter ſhould marry in the Life of her Mother, 
x Vern. 29. without her Conſent firſt had in Writing, 300 J. of the ſaid 25001. 
3 . ſhould ceaſe, and ſhould be applyed towards Payment of his Debts, 
572, 720. Charged upon the ſaid excepted _ and appoints his Wife to be 
Guardian of his ſaid Daughter, and makes her Executrix and dies ; the 
Daughter attains the Age of 21, and afterwards, without the Conſent 
or Privity of the Mother, intermarries with the Plaintiff, who is a 
Gentleman of ſome Eſtate, and called to the Bar, but had made no Set- 
tlement or Proviſion for his Wife; and ſo the Defendant, the Heir at 
Law, refuſed to raiſe or pay any Part of his Siſters Portion, and 
inſiſted likewiſe, that by her Marriage without her Mother's Conſent, 
500 l. Part of her Fortune, was become forfeited, whereupon the 
Plaintiff brought the Bill, to have the whole Portion raiſed and paid 
by a Sale of the Lands charged therewith. 

For the Plaintiff, twas inſiſted, that upon the Daughter's attaining 
the Age of 21, the whole Portion became veſted in her, and that ſhe 
might then have demanded it; and though ſhe afterwards marry'd with- 
out her Mother's Conſent, yet that could not divert or bring back the 
Portion which was before veſted and ſettled as an Intereſt in her ; for 
that Conſent in all Reaſon, could be carried no farther, than during 
her Minority, or until ſhe attain the Age of 21; during which Time, 
ſhe was appointed to be under the Care and Tuition of her Mother ; 
and fo long it might be reaſonable to reſtrain her Marriage, without 
her Mother's Conſent, but not after : And though the Words are, if 
ſhe marrys without her Mother's Conſent during her Life; yet that 
muſt be taken only, if her Mother be living, during the Time ſuch 
Conſent was neceſſary ; that 1s, during her Minority, for which time 
ſhe was to be under the Mother's Guardianſhip, but upon her attain- 
ing her Age of 21, the Power of her Mother as Guardian ceaſed, and 
conſequently 1t was never intended to confine her beyond that Time, 
to her Mother's Conſent in Marriage: That here was no Deviſe of the 
500 J. over, and ſo it muſt be only taken to be in Terrorem, according 
to the Reſolution in Fry and Porter's Caſe, and conſequently the Plain- 
tiff ought to have the whole Portion raiſed T Sale of the Lands 
charged therewith, unleſs the Defendant would otherwiſe provide for 
the Payment thereof. 5 

n 
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On the other Side, twas inſiſted for the Defendant, that Cryws eff 
dare ejus eſt diſponere, that a Man may impoſe what Terms and Con- 
ditions he thinks fit, in the Diſpoſal of his Eſtate, that here he has ex- 
preſly made the Mother's Conſent requiſite, during her Life; and to ſay 
the whole Portion veſted in the Daughter upon her attaining the Age of 
21, is nothing to the Purpoſe; for though it did, yet without Queſtion, 
the Condition may bring it back again; as if a Feoffment in Fee be 
made upon Condition, here the Eſtate is veſted, yet the Breach of the 
Condition will fetch it back again out of the Feoffee; and when the De- 
viſor has in expreſs Words, reſtrained her from marrying without her 
Mother's Conſent, during her Life, you won't reje& ſurely this Condi- 
tion, and give her the whole Portion, without any Regard to her ob- 
ſerving the Terms of it; beſides, here is a Deviſe over; for upon her Mar- 


riage without her Mother's Conſent, the 500 J. is to go towards Pay; 


ment of the Debts, in Eaſe of the other Part of the Teftator's Eſtate, made 


liable thereto; and though there were no ſuch Deviſe over, yet the 
500 l. is forfeited by her Violation of the Condition annexed to it, and 
ſo it was held in the Caſe of Bennet and Lord Sallisbury. 
Lord Keeper. This Portion did not veſt in the Daughter preſently, 
for 'tis not given to her generally to be paid, or payable at ſuch a 
Time; but *tis given to her at the Age of 21, or Marriage, fo that 
before that Time, no Intereſt or Right to it is veſted in her, but here ſhe 
attained the Age of 21, and I take it clearly, this is not a particular or 
preſent Legacy, but is to be raiſed out of the Lands, and fo muſt have 
the ſame Conſtruction as a Deviſe of the Lands themſelves would, and 


C uria. a 


I think the Diſtinction, that where there is no Deviſe over, that the 


Condition ſhall be taken to be only in Terrorem, is a great deal too 
wide; for here in Effect is no Deviſe over; for though it be to go to- 
wards Payment of Debts, yet here appear no Creditors to be concern- 
ed, none that are in Danger of loſing their Debts, and ſo I ſhall 
conſider it as it ſtands upon the Condition itſelf; and I think in this 
Caſe, the Plaintiff muſt have her whole Portion, for the Teſtator has ap- 
pointed two Times, Marriage or 21, to entitle her to it, and which 
ſoever of them firſt happened, gave her a Right to it; and here ſhe has 
attained her Age of 21, and that ſingly, gives her a Right to it: Indeed, 
if ſhe had married before that Age, ſhe muſt have had her Mother's 
Conſent, otherwiſe, ſhe was to loſe 500 /. but when ſhe attains her 
Age, and marries after, her Title to the whole is accrued, which was 
compleat by her attaining that Age; it is not to be impeached after by 
her Marriage, without her Mother's Conſent ; for as her Marriage by 


her Mother's Conſent, was one Title, ſo her attaining the Age of 21, 


was another Title : And which ever of them firſt happens, entitles her 
to her own Portion, and ſhe having attained the Age of 21 firſt, her 
Title to the Portion now veſts wholly upon that; and ſo there muſt 
be a Decree for Sale of ſo much of * Lands, as will be neceſſary for 
that Purpoſe, unleſs the Defendant will otherwiſe ſecure the Payment of 
it; but the Money when raiſed, muſt be brought before the Maſter, 
"till the Plaintiff makes a Settlement on his Wife for ſuch Purpoſe ; 


he 


- 
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8 he is likewiſe to bring his Title Deeds before the Maſter, to ſee what 
Proviſion he can make for her. 


Kittſon verſus Kittſon & af. 


Fodem die. R. Francis Kitſon, Coach-Maker, being a Citizen and Freeman 
ED * of London, and ſeized of a good real Eſtate, and alſo poſſeſſed of 


to Free- and entitled to a conſiderable Perſonal Eſtate, makes his Will the 2eth 
mens Eſtates, of September, 1711, and thereby deviſes to his Wife Ann Aittſon the 
— Plaintiff for Life, all his Lands, Tenements and Hereditaments what- 
de barr'd of ſoever, at Inguille Green in the Pariſh of Eglin, and County of Surry; 
her — 4 and after her Death, he deviſes the ſame to his Nephew Edward Kirrſon 
not. See Of Henley, and his Heirs for ever; and after ſeveral Legacies and Bequeſts, 
x Vern. 132. he goes on, Item as to the Houſe wherein I now dwell, together with 
3 to all my Stock of Timber and other Stock, Goods, Chattels, Debts, and 
Eq. 157. Perſonal Eſtate whatſoever, and whereſoever, I give and deviſe unto my 
and pot aid Wife Ann Aitiſon for her Life, with Power to her to diſpoſe of 
5001, Part thereof at her Death; and after her Death, I give and 
deviſe all my ſaid Stock, Goods, Chattels, and Perſonal Eſtate, except the 
ſaid 500 l. to and amongſt my Siſters Elizabeth Kittſon, Elizabeth 
Thorpe, and ſeveral others of the Defendants ; he likewiſe gives to his 
Wife for Life, all his five Houſes in Hedge-Lane, and after her Death, 
he gives the ſame to his ſaid Nephew Edward Kittſon his Executor and 
Adminiſtrator, and makes his ſaid Wife and Mr. Robins Executors, and 
dies ; Mr. Robins alone proves the Will, and the Widow brought this 
Bill againſt him, and alſo againſt the ſaid Edward Kittſon, and Eliza- 
beth, and the reſt of the Reſiduary Legatees, and alſo againſt one Edioard 
Kittſon, who was Heir at Law to the Teſtator, to eſtabliſh the Will, 
and to have the Lands and Eſtate at Inguille Green, quieted to her for 
Life, and likewiſe the five Houſes in Hedge-Lane; and alſo to have one 
Moiety of the Perſonal Eſtate, and her Widow's Chamber as her own for 
ever, by Virtue of the Cuſtom of London, as a Freeman's Widow, there 
being no Children and to have the other Moiety of the Perſonal Eſtate 
for Life, by Virtue of the Will, and diſpoſing 500 J. thereout at her 
Death. The Defendant Robins anſwered, and ſubmitted to do as the 
Court ſhould direct the other Defendants likewiſe anſwered and inſiſted, 
that the Plaintiff ought to make her Election, to take either by the Cu- 
ſtom of London, or by the Will, and not by both, and brought a Croſs 
Bill to that Purpoſe, and to have an Account; and as to Edward Kittſon, 
the Bill was, that in Caſe the Widow ſhould elect to take by the Cuſtom 
of London, that he might be let into the immediate Poſſeſſion of the 
Eſtate at Inguille Green, arid the five Houſes in Hedge-Lane, and as to 
the reſt, that in Caſe of ſuch Election, they might have a Moiety of 
the Perſonal Eſtate forthwith. 
For the Widow *twas inſiſted, that as to the Eſtate of Inheritance at 
Inguille Green, ſhe had brought the Heir at Law before the Court, to 
eſtabliſh the Will againſt him, and alſo againſt the Deviſee in Remain- 
der, and that there could be no Colour to take away the Eſtate for Life, 
2 that 
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that Part of the Eſtate bein expreſly and ſpecifically deviſed to 
her for her Life, and the Deviſe thereof collateral and independent of 
the Deviſe of the Perſonal Eſtate; and as to the Perſonal, twas inſiſted, 


that the Teſtator muſt be ſuppoſed to know, that he was a Freeman, 
and that as ſuch he had not Power at all over a Moyety thereof, but 


that by his Death, the ſame veſted in his Widow as her own for ever, 
and conſequently when he deviſed all his Perſonal Eſtate, that could be 
intended no more, than he had a Power over, which was his own 
Moyety ; as to the other Moyety, twas none of his to diſpoſe of, not 
could he by his Will, make better or worſe his Wife's Title thereto, 
ſo his Deviſe of all his Perſonal Eſtate, muſt be meant, all he had a 
Power over, all he could give, not what this Cuſtom of London had al- 
ready given her, and conſequently ſhe muſt take her own Moyety by 
the Cuſtom, and the other by his Will. 1 

On the other Side, twas argued, that the Plaintiff was vety unreaſo- 
nable in her Demand, that in this Court, wherever a Perſon had a 
Debt owing to him, and the Debtot by his Will gave any Thing which 
was Equivalent to or more than the Debt, it had always been allowed 
to go in Diſcharge and Satisfaction of the Debt, much more in this 
Cafe of a Cuſtomary Part, which was in the Nature of a Debt or De- 
mand out of the Teftatsr's Perſonal Eſtate, and ſo when he gives her all 
his Perſonal Eſtate for Life, it muſt be ſuppoſed, he intended it in Sa- 
tisfaction of her Moyety thereof, due by the Cuſtom of London; that 


*tis plain in this Caſe, he intended her the Power of diſpoſing of 500 I. 


only of his Perſonal Eſtate, and no more, for he not only gives her no 


more to diſpoſe of at her Death, but when he comes to diſpoſe of the 


Reſique, he takes it up, and ſays all the reſt of my Perſonal Eſtate, ex- 
cept the 500 J. I give and deviſe to the Defendants; ſo that tis plain, 
he intended ſhe ſhould have Power to diminiſh or leſſen his Perſonal 
Eſtate no more than the 500 l. only; and though this Deviſe could 
not debar or exclude her of her Cuſtomary Part, if ſhe thinks fit to 
elect it, yet ſne ought not to take both; and of this, there can be no 
Doubt, ſince the Caſe of Heron and Heron, where Sir Fobn Heron had 
canton'd out his Real and Perſonal Eſtate among his Children and Wife, 
and after his Death, my Lady Heron would have had not only what was 
ſo given her by her Husband, but alſo the cuſtomary Part of a Free- 
man's Widow; but was decreed, by Lord xr, to make her Ele- 
ction. and that ſhe ought not to claim both, and the Caſe of Lawrence 
and Lawrence, was cited to the ſame Effect. And 142 
Lord Keeper was clearly of this Opinion, and pronounced the De- 
cree accordingly; but held, as to the Eſtate at Inguille Green, it had 


no Dependance upon, or Relation to the Deviſe of the Perſonal Eſtate ; 
but that though 


the Cuſtom) yet that the Deviſe of that Eſtate continued good to her fe Caſe was 
for Life; though 'twas urged, and Mr. Vernon and How, ſald privately revers 2 
. 


between themſelves, that upon her electing to take by the Cuſtom, ſhe 
ought to have no Benefit at all of the Will, but that Edward Mitt ſon 
the Deviſee in Remainder, ought to be let into Poſſeſſion of that Eſtate 
immediately ; but his Lordſhip held —— and as to the five 
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Houſes in Hedge-Lane, they being Leaſchold, were decreed to come in 


with the reſt of the Perſonal Eſtate to be ſold, and the Money divided 
accordingly. | 

But as to them, the Court ſeemed not to have apprehended the Caſe 
rightly ; for they being expreſly given to the Widow for Life, and af- 
ter her Death, to Edward Kittſon, together with the Eſtate at Inguille 
Green; they ought, as it ſeems, have gone accordingly, for by the De- 
cree for the Sale of em, the Remainder to Edward Kittſon is deſtroyed, 
which ſurely the Court never intended, whatſoever they thought fit to 
do as to the Widow's Eſtate for Life therein ; for 1f the Eſtate for Life 


to the Widow of the Lands of Inheritance were good, 1t ſeems, ſo muſt 


the Deviſe of all theſe Houſes, being expreſly deviſed to her, before he 
came to the Deviſe of the Reſiduum, otherwiſe, there is an Injury done 


to Edie ard Kittſon's Remainder therein, but this was not taken Notice 


of, or explained by the Court. 

There was another Point in the Caſe, which was this; Francis Kitt- 
Fon about three Years ago, purchaſed the Remainder of a Mortgage 
Term of icoo Years, in an Eſtate at Egham, of one Booth, which Booth 
had a Decree of Forecloſure, azainſt one Fane Reading, the Heir at Law 
of the Mortgagor; that upon Payment of 20 l. to be put out by the 
Senior Maſter of the Court of Chancery, the ſaid Fane Reading ſhould 
within fix Months after ſhe came of Age, releaſe and convey the Inhe- 


ritance, and Equity of Redemption to Booth, his Heirs and Aſſigns, un- 


leſs Cauſe ſhewn within fix Months after ſhe came of Age. That 
Term was aſſigned to the Defendant Robms, in Truſt for Mr. Kitſon, 
to attend the Inheritance when it ſhould be conveyed; but the 20 l. 
was never paid, and no Conveyance' yet made of the Inheritance, and 
whether this ſhould be look'd upon as Real or Perſonal Eſtate, was ſub- 
mitted to the Court, and held, that by Reaſon of the Decree and Cove- 
nant for Booth for that Purpoſe, it muſt be deemed to be an Eſtate of 
Inheritance, and the Widow muſt have it for Life, and ſhe to pay one 


third Part of the 20 J. and Edward Kittſon the Deviſee in Remainder 


the other two Thirds, with Intereſt proportionably, from the Time it 
ought to have been paid, Boorh being become Infolvent, 


Marhant verſus Twiſden. 


O NE Sympſon, having ſettled all his Eſtate of Inheritance upon his 
Wife for Life, for her Jointure, makes his Will, and thereby de- 
viſes ſeveral pecuniary Legacies to ſeveral Perſons, and then ſays, all 
the reſt and Reſidue of my Eſtate and Chattels, Real and Perſonal, I 
give and Deviſe to my Wife, whom I make to be n and the 
only Queſtion was, whether by this Deviſe, the Reyerſion of the Join- 
ture Lands, paſſed to the Wife, © tid . ae Mie 
And the Lord Keeper having taken Time to conſider of it, now de- 
livered his Opinion, that it did not; becauſe the precedent and ſubſe- 
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uent Words, explain his Intent to carry only his Perſonal Eſtate; for 
in the firſt Part of his Will, having given only Legacies, and not Lands, 
whatſoever the Words, all the reſt and Reſidue of bis Eſtate are relative, 
and muſt be intended Eſtate of the ſame Nature with that he had before 
deviſed, which was only Perſonal ; for having before given no Real 
Eftate, there could be no reſt or Reſidue of that, out of which he had 
given away none : Then the Words Chattels, Real and Perſonal, explain 
what Sort of Eſtate he meant; and makes the Deviſe, as if he had ſaid 
all the reſt of my Eſtate, whether Chattels Real or Perſonal, and fo 
contine and reſtrain the extended Senſe of the Word Eſtate ; and he 
faid, this Caſe differed from the Caſe of Aſurray and Mice, and that no 
Reſolution was ever carried ſo far, as to conſtrue theſe Words to paſs a 


Fee. 


Greenhill verſus Waldoe. 


I N this Caſe, upon a Marriage Settlement, after the common Limita- Daughters 
tion to the firſt and other Sons, a Term was limited to Truſtees for was p 
300 Years in Truſt, upon failure of Iſſue Male, to raiſe with all conveni- Ing n Mats? 
ent Speed, out of the Rents and Profits, or by Mortgage ot Sale, 3oco l. tenance in 
for Daughters Portions, if more than one, to be equally divided be- — 4 
tween them; and if one Daughter only, ſhe to have the whole 3000 J. Maintenance 
and to be paid to ſuch Daughter or Daughters, at their reſpective Ages decreed. See 
of 18 or Marriage, which thould firſt happen, after the Death of the — 
Father and Mother; they have Ifſue two Daughters only, and no Son, and 2 Vera. 
and the Father by his will, taking Notice of the Proviſion to his Daughz 73%, d © 
ters, deviſes to them 500 J. apiece more, to be paid at the ſame Time as — 
their original Portions were payable; but in Caſe either of them died Caſe. 
before the Age of 18, then the additional Portion of 500 1. apiece was 

to ceaſe: The Father and Mother both died, the Daughters being about 

15 or 16; the Plaintiff intermarries with one of them, and ſhe bein 

now about 20, this Bill was brought againſt the Defendant and Deviſee 

of the Eſtate, charged with theſe Portions, and againſt the Truſtees of 

thr Term, to have the Portion raiſed, and Intereſt from the Death of 

the Father. 

And 'twas inſiſted, that this was but reaſonable, in regard the Father 

and Mother dying before the Portions became payable, there was no 
Maintenance provided for them in the mean Time, and it might have 
happened, that the Daughters were but two or three Years of Age at the 

Death of the Father and Mother, and if this Court in ſuch Caſe, would 

not help them to a Maintenance, till their Portions became payable, 

J. muſt ſtarve; yet they were Heirs at Law, and diſinherited; and ſo, 

if by any Conſtruction they can be help'd, this Court would do it: 

That here the Portions are directed to be raiſed with all convenient 

Speed, and if "ey had been raiſed preſently after the Father and Mo- 

ther's Death, the Brother and Deviſee of the Eſtate, could not complain, 

for his Eſtate was liable to the raiſing them preſently.z then when the 

Portions are raiſed, who is to have the Intereſt of them, in the mean 

time, till they became payable, not the Truſtees ; for they have no- 


thing 
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thing to do with it in their own Right, not the Brother and Deviſee 

for he has the Eſtate, and no Wrong is done to him; ſo ſurely in ſuch 

Caſe, the Daughters themſelves would be entitled to it; ſo in this Caſe 

though they are above 18, yet they ought to have Intereſt from the 
Time their Portions became raiſable. 

On the other Side, 'twas inſiſted, that there was no Direction for In- 
tereſt or Maintenance, till their Portions became payable; that this 
was the Agreement of the Parties, at the Time of the Settlement, and 

could not be broke into; that if there had been no Portions at all pro- 
vided for them, they might have Reaſon to complain, but could not be 
relieved; that in this Caſe, their Portions did not veſt till 18 or Mar- 
riage, there being a Clauſe, that if either died before the Time, the 
whole Portion was to ſink, that it being contingent whether both or ei- 
ther of the Portions would become payable, neither could veſt till the 
Contingency happened as to both, that thoſe additional Portions of 500]. 
apiece by his Will, were in lieu of Maintenance, and that the Eſtate 
ought not to be charged farther. | 
ut the Chancellor was of Opinion, they ought to have either Inte- 
reſt or Maintenance from their Father's Death, Che being the Survivor) 
and thought it much the ſame, whether twas called Intereſt or Mainte- 
nance that the Father never intended they ſhould ſtarve, till their Por- 
tions became payable, and ſo ſent it to a Maſter, to ſee what was reaſon- 
able for their Maintenance from the Time of their Father's Death, and 
decreed the original Portion to be raiſed by Sale, to be with Intereſt at 5 per 
Cent. being charged on Land, though twas preſſed to be 6 per (ent. 
and Mr. Vernon cited the Caſe of Waring and Waring, where Mainte- 
nance in a like Caſe was decreed, till the Portions became payable, 
there being no Proviſion for it 1n the Settlement, and divers other Caſes 
to the ſame Purpoſe. Vide ante. | | 


Pal  \ tated 


Loeffes verſus Lowen Q& al. 


A Freeman I N this Caſe, the Queſtion was, whether the Plaintiffs who were Cre- 
of Forden | ditors of one Eton, ſhould have the Benefit of a Bond for Payment 
4 Widow and of 1500 J. entered into by one Bayly to Eyton, or if the ſaid Bond ſhould 
hots oo be looked upon to be —— and fraudulent, as againſt the Creditors 
the beug of Bayly who were Defendants, and they to be accordingly firſt ſatisfied 
rers dies, the out of Bayh's Aſſets, they being Creditors only by ſimple Contract; 
= hall and as to that, the Caſe appeared to be thus: One Maſon a Vintner, 
whole of the and Freeman of London, made his Will about 24 Years fince, and 
Orphanage thereby deviſed one third Part of his Perſonal Eſtate to Letitia his Wife, 
+ gr and the other two Thirds to his Children and died, having only two 
234 34% Daughters Letitia and another, who afterwards died inteſtate, and un- 
59, 754. married; Letitia the Widow intermarry'd with Bayly, who was a Vint- 

* ner likewiſe, and the Widow before Marriage, and ſhe and her Husband 
I after Marriage, continued to employ the whole Stock left by Maſor, 
1Lev ys, | 3 1 2 . x 


162, Ye, AN! ft. 24 -£55314% 1, 210 © 
r Vent, 178. 1 Med. 79. Kittſon's Caſe ante. 
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in carrying on their Trade without making any Diſtribution or Diviſion 
to the Children ; ſome Time after, upon a Treaty of Marriage, to be 
had between Letitia the Daughter, and Eyton (the other Daughter being 
then dead) a Computation was made of what Fortune would come to 
Letitia the Daughter, and the ſame appearing to be ſhort of what Eyton 
expected, Bayly agreed to make up her Fortune 4000 l. but there was 
no Writing or Memorandum of it under Hand; but Bayly did after- 
wards pay all but 15007. of the Fortune agreed upon: About four 


Years after the Marriage, Bayly makes his Will, and at the ſame time, 


propoſes a Bond for Eyton of 3000 J. conditioned for the Payment of 
1500 l. to him at ſuch a Time, and then ſends for ton and his Wife, 
ſhews them the Bond and Will, whereby he had likewiſe given them a 
Legacy, but never delivers the Bond to Hrton or his Wife, but kept it in 
his own Cuſtody ; and E ſome Time after dying ſuddenly, this Bond 
was found among his Writings, and by Agreement, was delivered over 
to Lowen, who was a Defendant, to be kept by him as an indifferent Per- 
ſon, till it ſhould appear how Things were like to go; Bayly dying in Debt 
conſiderably, his Executors renounced, and Adminiſtration with the 
Will annexed, was granted to the Defendant Lozwen, as ipal Credi. 
tor, for about 2000 l. by Simple Contract, and Bayly was Mlewile indebted 
to ſeveral others by Simple Contract; and afterwardsEyton became a Bank- 
rupt, and this Bond of 1500 l. was aflign'd by the Commuſſioners to 
the Plaintiffs, who were his Creditors; fo this Bill was brought to have 
the Bond delivered up to the Plaintiff, and to have an Account of Baylhy's 
Perſonal Eſtate, and Satisfaction thereout ; for the ſaid 1500 1, ſeveral 
Proofs were read on the Plaintiff's Part, to prove the due 5 of 
the Bond, and that ſeemed to be out of all Doubt; ron and his Wife 


being likewiſe examined as Witneſſes, by Order of Court, did both by | 


their Depoſitions and Anſwers, ſwear the Agreement by Bh, 'to'pay 


or ſecure 4000 l. for the Wife's Portion, 


On the other Side, *twas proved, that if this 1500 J. ſhould be taken T SY 
out of Bayly's Aſſets, there would not be enough to pay above 4s. 64, 


in the Pound to his Creditors, ſo the only Queſtion made, was, Whe- 
ther the dead OE Portion ſhould ſurvive wholly to the other 
Daughter, or be diſtribute CC 
the Stute? And as to this, a Difference was taken, and agreed to by 
the Court, that as to the Orphanage Part, which belongs to the 


bel tuo 
Daughters by the Cuſtom of Loadpn, the Survivor ſhould have the 


whole, even after a Diviſion and Partition made between them; but 
as to the Teſtator's Part, deviſed to them, that was under the Direction 


viving Daughter according 
And as tothe other! 


of the Statute, as a = and muſt be between the Mother and fur- 
was to be locked upon as Voluntary ie ths Creditors of "Bayly,. but 


my Lotd ftid, that che pay or ſecure 4000 L. in - 
deration of che Marri twere only by Patol, and by CH 
quence, not binding within the Statute of Frauds and Perjuries, yet it 
was bindihg in Confeience, Ct. and fo far, as Bayly afterwards'executed 
that Contract, by Payment of Part \- the Money agreed upon, it was 

| an 


t, the Court was of Opition, that ui e 


buted between her and her Mother, according to 
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an effectual Performance, and not to be ſet aſide in a Court of Equity; 
and he would never call that fraudulent, which was juſt ; but as to the 
1500 l. Bond, you can't tack that to the Parol Agreement, ſo as to make 
it any Evidence in Writing of that Agreement, or as a Performance of 
it; flo that appears to have been " four Years after, and without 
any Application of Eyton or his Wife; beſides, if it be intended to be 
in Execution of the former Agreement, tis natural to ſuppoſe it would 
have been immediately delivered only to the Obligee or his Wife, which 
here it was not, Bay AY Obligor kept it by him, it was made at the 
ſame Time with his Will, ſhewn to them, and after his Death, found 
with his Will, and ſo he could not take it otherwiſe than in the Na- 
ture of a Legacy, and voluntary, and ſo delivered an Account to be ta- 
ken of Bayly's Perſonal Eſtate, and that to be apply'd in the firſt Place, 
towards Payment of his own Creditors, and 1f any Surplus remained, 
the Plaintiffs were to come in for a Satisfaction of their Bond, in the 
next Place, before the Legacies of Bayly; and Coſts of all Sides to come 
out of Bayly's Perſonal Eſtate, he being the Occaſion of this Suit; but 
the Plaintiffs thought there would be no Surplus at all, and ſo deſired 
*till Monday to confider whether they would not chuſe to have this Bill 
diſmiſſed, rather than enter into the Account, and the Chancellor gave 
them Time accordingly. 


Tipping verſus Piggot. 


What A& of 17 Conſideration of a Marriage and 30001. Fortune, and for ſettling 
a Truſtee  , © the Lands in Queſtion, in the Name and Blood of the Tippings, a 
Truſt, or de- Settlement was made to the Uſe of the intended Husband for 99 Years, 
ſtroy eontin- if he ſhould ſo long live, Remainder to Truſtees, during his Life, to 
Nen inder: ſupport contingent — Remainder to the firſt, and other Sons 
See 1 Chanc. of that Marriage; Remainders to the Heirs of the Body of the Husband, 
c. 49, 213- Remainder to the right Heirs of the Husband. The Marriage took Effect, 
— 64 78. and the Husband and Wife and Truſtees for Support, &c. by Fine and 
Chance. other Conveyances, ſettle theſe Lands to the Husband for 99 Years, if 
—.. he ſhould ſo long live; Remainder to Truſtees during his Life, to ſup- 
181, 440. port contingent Remainders; Remainder to the Wife for her Life, for 
2 Vern. 133, her Jointure ; Remainder to the firſt and other Sons of that Marriage; 
— — Remainder over to ſeveral others; Remainder to the right Heirs of the 
2 Salk. 680. Husband; then the Husband and Wife die without Iſſue, and this Bill 
2 % was brought by the Plaintiff, Heir at Law to the Husband, to ſer aſide 
Alſo the that ſecond Conveyance by the Truſtees, as being made in Breach of 
Calbof | their Truſt, and infiſted, that 8 Truſtees, as well for the Sup- 
_—_ port of the Remainder, as to the Remainder of the firſt, and other Sons, 


ante. , All bein dane t Remainders, and that ſuch Conveyances ought to 
* be ſet alide; and fo has been the Practice of this Court, at leaſt the Opi- 
nion of this Court for theſe 20 Years, though indeed Ser jeant Pemberton, 
and ſeveral other eminent Conveyancers have held, that by the Truſtees 
concurring in any Act to prevent the riſing of the contingent Remainder, 
they were for ever deſtroyed and gone; but that Opinion is now ex- 
ploded in this Court. . 


And 
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And the Chancellor held it to be ſo, as to the firſt and other Sons, Curis. 
who came in, and were to be conſidered as Purchaſors under the Mar- 
riage Settlement and Portion, and aid it would be dangerous for any 
Truſtees to make the Experiment; for that it was moſt certainly a 
Breach of Truſt, and if it ſhould ever come in Queſtion, he thouglit 
this Court would ſet aſide ſuch a Conveyance; not but that he ſaid the 
Caſe might poſſibly be ſo circumſtanced, as that this Court would not 
relieve againſt it ; But where Relief is to be given, in ſuch Caſes, it is 
only to thoſe who come and claim as Purchaſors as the firſt and other 
Sons. All the Remainders after to the Heirs of the Body of the Hus- 
band, and the Remainder to his right Heirs, as merely voluntary, and 
not to be aided in the Court; and fo diſmiſſed the Bill, vide 1 Leo. 237. 
2 and Keymis, Semble que le Portion ſur Marriage extends @ les 
emainders coment que coient per ſecond Venter. 


Limondſon verſus Sweed. 


N this Caſe the Court declared, and the Council agreed hkewiſe, — 1 
0 that if a Man bring a Bill for a ſpecifick Performance of a Parol +, para 
Agreement, ſetting forth the Subſtance of it in his Bill, and the Defen- . —.— 
dant by his Anſwer, confeſſes the Agreement, that the Court may in ena int 
ſuch Caſe decree an Execution thereof, notwithſtanding the Statute of the Stauss 
Frauds and Perjuries, becauſe the Defendant confeſſing the Agreement, of Frauds, 
there can be no Danger of Perjury from the contrariety of Evidence, — 
which was the only Miſchief that Statute intended to obviate; but 1299. 
in the principal Cauſe, the Defendant had not by his Anſwer, confeſſed Abe. Eg 373. 
the Agreement charged in the Bill, which was only by Parol, to ſettle 20. 
ſome Lands and Houſes on the Plaintiff, in Confideration of his marry- 
ing the Defendant's Daughter; and ſo the Bill was diſmiſſed, and twas 
faid, in all Caſes, wherever the Court had decreed a ſpecifick Execution 
of a Parol Agreement, yet the ſame had been ſupported, and made out 
by Letters in Writing, and the particular Terms ſtipulated therein, as 
the Foundation for the Decree, otherwiſe the Court would never carry 
ſuch an Agreement into Execution. 


Brander verſus Robe. 3 
1 


THE Phiniff wa Allignee, of Commiſſioners of Bazkruptcy, il. gent, Sc 
ſued out againſt one Botville, who was a Gunpowder-Maker, and gage by = 
had pry wi the 23 for as ny Salt 5m] as came to — 
224 l. but not having ready Money to pay for the ſame, propoſed to uud, 
make a Mortgage of an Eſtate he had in his own Poſſeſſion, by Way of 8 
Security for the Money; and in order thereunto, left with t Defen- 1 Chan. 


e. 7k 


dant the Title Deeds, to get the Aſſignment drawn; the Defendant , Vern. my 


carry'd the Deeds to an Attorney, to look into the Title, arid draw the 97, 194, 432- 
Aſlignment, and the Attorney kept them by him for ſome Time, and 2 * 
then 6c.” . 
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then died without having drawn the Mortgage, after which the Defen. 
dant carry d the Deeds to a Scrivener for the ſame Purpoſe ; but be- 
fore the Aſſignment was perfected, the ſaid Botuille became a Bankrupt : 
and now the Plaintiff Aſſignee cf the Commiſſioners brought his Bill. 
to have the Deed delivered up, that fo the Eſtate might be ſold for the 
Satisfaction of Creditors; the Defendant by his Anſwer, inſiſted upon 
the Matters aforeſaid ; his Council argued, that this was more than a 
Pledge of the Writings, that an Aſſignment was intended to be made 
and if it had been made, this Court would not have taken it from him, 
without paying the Money, that its not being made, was only an Acci- 
dent occaſioned by the Death of the Attorney, and this Court often re- 
lieves againſt Accidents, and ſo the Plaintiff ought not to have the Deeds 
without Payment of the Money ; but the Court decreed the Deeds to be 
brought before the Maſter, and to be delivered by Schedule to the Plaintiff 
with Coſts, though no Reaſon was given for this Decrce, ſed hoc Dur 


& multis habebatur. 
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Andrews verſus Craddock. 

28 Nov. 

171}, F: G. IN this Caſe, *twas held by the Council, and agreed to by the Court, 
— — that any one may bring a Bill as prochein Amy to an Infant, without 
Bill by pro» 1 that en : 15 2 
chein A#y, his Conſent, becauſe it is at his Peril he brings it, and he is to be an- 
—— . ſwerable for the Event; but none can bring a Bill in the Name of a 
ſent. See eme Covert as her prochein Amy, without her Conſent, and if ſuch 
8 Bill be brought, upon her Affidavit of the Matter the Bill will be diſ- 

miſſed. 1 


NManfield verſus Dugard. 


— certain Lands, till his Son and Heir apparent ſhould attain to thc 
Deviſes tohis Age of 21, and when his Son ſhould attain to the ſaid Age, then to 
hp his his Son and his Heirs, and dies; the Son lives to his Age of 13, and 
— Sons then dies; and the Wife ſuppoſing ſhe had a Title to hold the Lands 
Death ar 13, *till ſuch Time as he might have attained his Age of 21, continues in 
— the Perception of the Rents and Profits of the ſaid Lands for ſeveral 
rereſt. Abr. Years; and this Bili was brought againſt her by the Heir at Law of 
Eq. 195- the Son, to have an Account of the Rents and Protits from the Death 
of the Son; and the Wife was the Executrix likewiſe of her Husband, 
pet it not being deviſed during the Time for Payment of Debts, nor 
any Creditors, nor want bf Afſers appearing, it was held by the Chan- 
cellor, that the Wife's Eſtate determined by the Death of her Son; and 

that the Remainder _ veſted pr. in the Son upon the Teſtator's 

© ,.,” Death, and was not to expect till the Contingency of his attaining his 
„Age of 21 ſhould happen, for then in this Caſe twould never have 
:2' 2 veſted at all, he dying before that Age, and fo decreed the Wife to 
*, * account for the Profits from the Time of her Son's Death: And upon 
= » a Re-hearing his Lordſhip continued of the ſame Opinion, according - 
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the Diſtinctions taken in 3 Co. 19. Boraſton's Caſe; and 6 C. 35. Biſhop 
of Batb's Caſe ; but ſaid it being a Point of Law if they were not 
ſatisfied they might appeal elſewhere, for the Decree being ſignd and 
enroll'd, *twas now too late for him to conſider of it again; and the 
Rehearing was only for Matter of Coſts taxed after the K 8 1 


Fiat. India Company verſus Clavell G al. 


N opening the Pleadings, the Cauſe appeared to be this; Sir Ed. May 1714. 
ward Littleton being appointed by the Eaft-India Company to Fot. ® 
go as Preſident to the Bay of Bengal, and to tranſa& and Manage all A voluntary 
the Affairs of the Company there, does by Articles dated Fan. 9, 1698, * 
for himſelf, his Executors and Adminiſtratots, covenant and agree with ter „ 
the Company and their Succeſſors to depart with the firſt Ship ſhould Bond, &c.) 
ſer fail for that Place; and chat after his Arrival there he would faith- Nutte 
fully, and to the utmoſt of his Skill and Power, tranſa& and manage face. Ses 
all Things in Relation to the Company for their Benefit and Advantage, — 
and would not embezil, miſapply or convert any of the Goods or 464. 1 Chan. 
Effects of the ſaid Company to his own Uſe, with ſeveral other Cove- Ca. 59, 103, 
nants relating to his Fidelity and good Behaviour in the ſaid Employ- 276, Wy 
ment ; and at the ſame Time Sir Edward Littleton, together with contra. 
Sir Trencham Maſters and Mr. Shepherd, as his Sureties, became 
jointly and ſeverally bound in a Bond of 2000]. Penalty conditioned 
for Performance of the ſaid Articles; and this Bond, like all other 
Bonds, bound themſelves; their Heirs, Executors, and Adminiſtrators. 
Afterwards, Sir Edward Littleton being to proceed on his Voyage, by 
Indenture of Leaſe and Releaſe 20 & 21 Fan. 1698, ſettled all his 
Eſtate to Truſtees and their Heirs, for ſeveral Uſes, and amongſt the 
reſt, carves out a Term for 100 Years; and this was declared to be 
upon Truſt, that the Truſtees ſhould raiſe the Sum of 5000 J. as a 
Portion for his Daughter Fane, to be paid within three Months after 
Marriage; and likewiſe makes a Proviſion for the Payment of his 
Debts, and ſoon after ſet out for Bengal. During the Time of his 
Abode there he managed the Affairs of the Company, and had gene- 
rally 2 or 300, o00 l. of their M in his Hands. Mr. Clavell, the 
Defendant, to whom Sir Edward had recommended the Care of his 
Daughter, ſometime after Sir Edtoaru's Departure, makes his Applica- 
tion to her in the Way of Marriage; and ſnie having the Copy of her 
Father's Settlement in her Hand, delivers it to Mr. Clavell, who went 
to Counſel to adviſe upon it, and being advifed that the Portion of 
5 000 l. was ſufficiently ſecured by that Settlement, Mr. Clavell and the 
oung Lady ſoon after married, but no Settlement was -made upon the 
farriage, though twas prov'd that Mr. Clavell had an Eſtate of Inheri- 
tance of about 700 l. per Ann. and a Perſonal Eſtate of a conſiderable 
Value: Some time after the Marriage Mrs. Clavell died without Iſſue, 
and it being by her deſired, ſhe was buried among her Anceſtors at a 
great Diſtance, which coſt Mr. Clavell near 400 l. After her Death 
Mr. Clavell the Husband took out Adminiſtration to her, and brought 
his Bill in this Court againſt the 8 and had a Decree for 2 
the 
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the 100 Years Term, and for raiſing and paying the 3000 J. Portion. 
Several Purchaſors bid for the Eſtate before the Maſter. | The Eaſt- 
India Company, from Time to Time, upon Application to the Court, 
obtained interlocutory Orders to we off the Sale upon Pretence of 
bringing in better Purchaſors, the Reaſoh of which was this; Sir EA. 
ward Littleton had embeziled or miſapplied Goods or Effects of the 
Company to the amount of 26,000 J. and ſo had forfeited his Articles 
and Bonds, and made himſelf unable to _—_ to the Company that De- 
mand : And the Company had before that Time, by their Agents and 
Factors in Bengal, ſeized all the Books and Papers of Sir Edward, and 


taken himſelf into Cuſtody, where he died; and ſo the Company con- 


For the De- 
ſendant. 


Dr. Hart's 
Caſe. 


ceiving themſelves intereſted in the Eſtate, obtain d the Orders before- 


mentioned, for putting off the Sale, and now at laſt brought their Bill 


againſt Mr. Clavell, the Truſtees, and ſeveral others, to have an Account 
of the Real and Perſonal Eſtate of Sir Edward, and that the ſame might 
in the firſt Place be ſubjected to the making good their Demands. And 
for the Company twas inſiſted, that the Settlement for raiſing 50001, for 
the Daughter was merely voluntary and fraudulent ; and tho! all volun- 
tary Settlements were not fraudulent, yet this was apparently ſo, being 
made ſo immediately after the Articles and Bond given to the Company; 
that it muſt be intended that Settlement was made and approved of at the 
ſame Time, tho made to bear Date five or fix Days after; that it was 
to take away that which was to be the Fund for making good any 
Embezzlement or Miſapplication of the Company's Money or Effects; 
that the Company were real Creditors for a very great Sum of Money, 
and prior in Time to the Settlement of the Daughter; that the Settle- 
ment was purely dungen. and beſides, the Daughter was ſince dead 
without Iſſue, and no Settlement had been made upon her, and ſo twas 
hoped this voluntary ſubſequent Settlement which was in Fraud of the 
prior Agreement and Articles with the Company, wou'd not prevail. 
On the other Side twas urged the Articles only bound the Executors 
or Adminiſtrators ; and tho' the Heirs are bound in the Bond, yet that 
ſhould bring a Lien upon the Real Eſtate no farther than the Penalty 
of the Bond went, which was but for 2000 J. that there was no Pre- 
tence in the World to call that Settlement fraudulent, for tho' *twas 
voluntary, yet *twas made for very good and juſt Reaſons, that Sir 
Edward was going a very long and dangerous Voyage, and in all Pro- 
bability might never return again ; that having only one Daughter, 
2 he ſhou'd ſet his Houſe in order, and make ſome Proviſion for 


"twas 
her before he went; that it appear'd not to be fraudulent in regard 


he expreſly provided for the Payment of his Debts ; that this to the 
Eaſt- India Company was at that Time no Debt at all, nor is any Pre- 
ſumption to be allowed that he would become ſo indebted in order to 
defeat his Settlement ; that admitting the Settlement was voluntary at 
firſt, yet by an Act Ex poſt fado ſuch voluntary Settlement may become 
good; and ſo 'twas in this Caſe; that Mr. Clavell was drawn in and 
invited by this Settlement.to marry the young Lady ; that he adviſed 
with Council before-hand, and was told twas effectual for the 50co /. 


Portion; that in Dr. Hart's Caſe in this Court, and. afirmed by the 
2 Lords, 
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Lords, 2 Letter from the Father, promiling to give his Daughter 1560 l. 


Portion was held to be ſufficient, not only to exempt it out of the Act 
of Frauds and Petjuries, but was likewile held obligatory on the Father 
to perform it, becauſe rhe Perſon was thereby drawn in and inyited to 
marry the Daughter: That in our Ciſe Mr, Clavell, tho” he made no 
Sue yet had a very good Eſtate, of which ſhe would have been 
dowable 1 the had lived; -that he had expended” 400 J. on her Fu- 
neral to comply with her Requeſt; ; that if this Settlement was volun- 
tary in its Creation, yet being the Motive and Inducement to Mr. 
Clavell to marry her, this had now made it valuable; and fo tis 
prayed they might have the Benefit of their Decree, and the Sale go 
on to the laſt and beſt Bidder. f | e e 


Chancellor, 1 think the Settlement was a very reaſonable, juſt, and Curia 


honeſt Proviſion, and no Colour of Fraud in it ; the Articles do not 
bind the Real Eſtate at all, and the Bond only ſo far as the Penalty 
goes, which is but 2000 /. ſo let an Account be taken of the. Real 


Eſtate of Sir Edward, and what of his Goods and Effects came to the 


Hands of the Company upon the Seizure, and if that falls ſhort of the 
2000 I. the Deficiency muſt be made good 1n the firſt Place out of the 
Sale of theſe Lands prior to the Defendant Cavell's Demands, and 
till that Account be taken let 2000 J. of the Purchaſe Money be 
brought before the Maſter, and placed out at Intereſt to abide the 
Event of that Account, and the Reſidue to be applied to Mr. Cavells 
Demand of 5000 l. and all Parties muſt join in the Sale; and reſerved 
the Conſideration of Colts *till the Account taken. | 


Bontell verſus Mohun, Tilden, & af 


/ 


HE Plaintiff's Bill was to have an Account of the Perſonal Of Deviſes 


Eſtate of Ann Mobun, the Defendant's Teſtatrix, and Satisfaction 
thereout of the Sum of 4007. and likewiſe to have an Account of the 


Rents and Profits of the Eſtate in Queſtion, from the Death of the 
ſaid Ann Mohun, and upon the Defendants Anſwers and Proofs read 


by Implica- 
tion. See 


1 Vern. 22. 
2 Vern. 451, 
372, 723. 

2 Vent. 223. 


in the Cauſe, the Caſe was this: Ann Birch, the Plaintiff's Grandmother, Cro. Jac. 75. 
and Mcther of the ſaid Ann Mobun, being ſeized in Fee of the Eſtate in VIS 
Queſtion, and poſſeſſed likewiſe of a Perſonal Eſtate to the Value of — p 


about 2000 1. died inteſtate ſeveral Years ſince, after whoſe Death the Real 
Eſtate deſcended to the Plaintiff, and the ſaid Ann Mobun, her Aunt, as 
Coheirs, and the Perſonal Eſtate came likewiſe between them equally as 
next of Kin; the Plaintiff ſometime after being ſick and infirm, and 
intending to go to Mountpellier in France for the Recovery of her Health, 
releaſes and conveys her Moiety of the Eſtate in Queſtion to her Aunt 
and her Heirs, in Conſideration of 400 J. ſecured to her by her Aunt's 
Bond, but having a great Confidence in her Aunt, ſhe leaves this Bond 
with her, and then goes to France : Afterwards Ann Mobun, by Inden- 
ture of Leaſe and Releaſe 25 & 26 of March, 1700, conveys the 
Eſtate in Queſtion to one Pepper and his Heirs, to the Uſe of himſelf, 
his Executors and Adminiſtrators for 99 Years, if the ſaid Ann Mabun, 


and the Plaintiff Bontell her Niece, or either of them, ſhould ſo long hve, 
Remainder 


2292 „ 
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Bontell) with Remainder over, and dies. The Defendant 
and ſuffers a Common Recovery 


For thePlain- 


For the Dc- 


fendant. 


Remainder to the Uſe of herſelf and her Heirs, and declares the Truſt 


of the Term to be, that the ſaid Ann Mobun ſhould receive the Rents 
and Profits thereof for ſo many Years of the Term as ſhe ſhould live : 


Then comes 4 Proviſo, that 


the ſaid Ann Mobun, her Executors or 


Adminiſtrators, ſhould pay the Plaintiff the Sum of 400 J. ſecured to 
her by way of Bond, and likewiſe by Indenture of Releaſe, even bear- 
ing Date herewith, Cc. as the Will expreſly deſcribes it to be; then after 
by another Clauſe in the Will, ſhe deviſes the Eftate in Queſtion to the 

fendant Henry Mobimi (who was her eldeſt Son and Heir) and the 
Heirs of his Body after the Death of the Plaintiff (the ſaid Elizabeth 


enters, 


Henry Mohn 
of the Eſtate, and limits the 


Uſes to himſelf and his Heifs f and now the Plaintiff brought this Bill 


to have Satisfaction of the 400 


and Intereſt, and alſo an Account of the 


Rents and Profits of his ſaid Real Eſtate from the Death of his Aunt: 
And Henry Mobi brought likewiſe a Croſs Bill to be let into the Re- 
demption of the Term upon Payment of the 400 /. and Intereſt; and 
the ſingle Queſtion was, Whether the Plaintiff was to have the Eſtate 
for Life by Virtue of the Deviſe to her for Life by Implication? Or, 
whether that Clauſe meant no more than only to continue it a Security 
to her for the 400 l. and Intereſt; the Plaintiff had one Witneſs to 
prove that her Aunt had declar'd ſhe ſhould have the Eſtate for Life. 
And *twas argu'd for her, that this Deviſe gave her an Eſtate for 
Life by Implication, and the Implication to her was neceſſary, being 
to the Defendant, who was her Son and Heir, but not to take 
Place *till after the Plaintiff's Death, and conſequently the Plaintiff 
muſt have it during her Life, becauſe no one elſe could; that the 
99 Years Term was a Security for the 4001. for if that was determinable 
upon the Death of her Aunt ſhe had had no manner of Benefit of that 
Term; that tho' the Proviſo had made it in the Nature of a Mort- 
gage redeemable upon the Payment of the 4001. and Intereſt, yet that 


devil 


was not an abſolute compleat 


curity for the Money; that this Deviſe to 


her for Life could not be taken to be of the ſame Nature with the Term, 
or as a farther Security for the Money, becauſe ſhe had in the firſt Part 
of her Will expreſly deviſed the 400 J. to the Plaintiff, and ſo had in 
a Manner paid or exonerated her real Eſtate of that, and tho* ſhe took 


Notice that it was the ſame yoo J. ſecur d to her by Bond, and like- 
ON prevent her claim- 


viſe after of her Real 
Eſtate was abſolute and independant, and muſt give her an Eſtate for 


Life by neceſſary Implication. ; 
On the other Side twas argu'd, that this Deviſe to her by Implica- 


wiſe by the 99 Years Term, yet that was onl 
ing two ſeveral Sums of 400 J. and ſo the 


tion cou'd be intended only to be of the ſame Nature with the Term, 


or as a kind of a farther Security to her for the Money ſecured there- 
by, that as the Term was redeemable by the Payment of 400 J. and 
Intereſt, ſo the Eſtate by Implication muſt be of the ſame Nature too; 
that as ſhe had the Term for her Life, twas but natural when ſhe came 
to diſpoſe of the Inheritance to her Son to give it him after the Plain- 
Death, and proves only that ſhe carried the ſame throughout the 


tiff's 


2 


Will, 


op "oy | N —_ | * . — — 
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Will, and that the Plaintiff ſhould be ſecure of her 400 J. and the 
Eſtate not to be taken from her till that was pad; that the Will was 
made on the ſame Day with the Deed, and exprelly referr'd to the 
400 l. Security by that Deed, and ſo her giving that Eſtate to her. Son 
after the Plaintift's Death could not be intended in Purfuance and Con- 
firmation of the Eſtate the Plaintiff had before, which would have con- 
tinued during her Life, and ſnews only that ſhe would not ſeem to do 
any thing in Derogation or Prejudice of that Eſtate; and Mr. Gilbert 
argued, that even at Law the Books are, that the Implication in a De- 
viſe to diſinherit the Heir muſt be a neceſſary Implication; that if tlie 
Deviſe had been to the Plaintiff at the Death of a Stranger, this would 
not have carried it to the Plaintiff for Life, becauſe no necetſary Impli- 
cation, but that it might deſcend to the Heir at Law in the mean Time; 
that upon the Circumſtances of this Caſe it might be reaſonably in- 
tended no other Eſtate than what ſhe had before the Term; that as that 
was for her Life, it was natural and reaſonable not to give away the 
Eſtate till after her Death; that as the Term was redeemable, ſo muſt 
this Eſtate too, becauſe it might be intended to be no others, and ſo no 
ſuch neceſſary Implication of an abſolute Eſtate in the Land, as is al- 
lowed in the Books of Law, to the diſinheritance of the Heir. 

And the Chancellor was of the ſame Opinion, and eſpecially for that 
laſt Reaſon, that there was no neceſſary Implication, &*c. and ſo decreed the 
Plaintiff her 400 J. and Intereſt, and diſmiſſed her Bill as to the Account 
of the Rents and Profits, but without Coſts, for the Colour ſhe had to 
make ſuch Demand, | 


Andrews verſus Brown, & Ux. 


— this Caſe, twas held clearly, that if a Man has a Debt due by what will 
Note to him, or a Book Debt, and has made no Demand of it, fo bring a Debt 
that he is barred by the Statute of Limitations ; yet, if the Debtor after dur of whe 
the ſix Years, put out an Advertiſement, that all Perſons who have any Limitations. 
Debts owing to them from him, will repair to ſuch a Place, they. ſhall 

be paid ; this though it were only general, and ſo may be intended of 

legal ſubſiſting Debts only, yet amounts to ſuch an Acknowledgment of 

that Debt which was barred, as will revive the Right, and bring it out 

of the Statute again; ſo if in that Caſe the Debtor has made his Will, 

and directed, that all his Debts ſhall be paid, or made any Proviſion 

for the Payment of his Debts in general, this likewiſe would revive 

ſuch a Debt, and bring it out of the Statute, fo that his Executors 

would be liable to the Payment of that Debt, among the reſt; and 

'twas faid, it had been ruled ſo oftentimes, and that a little Matter 

would bring it out of the Statute, being to revive and reſtore a Right : 

A fortiori, if after ſix Years, the Debtor, upon Application of that 
particular Debt, acknowledges it, and promiſes Payment ; this revives 

the Debt, and brings it out of the Statute, becauſe as the Note 

itſelf was at firſt but an Evidence of the Debt, ſo that being barred, this 
Acknowledgment and Promiſe is a new Evidence of the Debt, and being 


M proved, 
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ved, will maintain an Aſſumpſit for Recovery of it, and in the prin- 
zoe) Cafe, the Plaintiff recovered upon a Note of => l. of Valentins 
Drncombe, - Brother of the late Sir Charles Duncombe, to whom the 
Defendant's Wife was Executtix, given in 1688, payable to one or 
Bearer, and the Note had been handed from one to another, *till at laſt 
Valentine became a Bankrupt, went to France, and long after the fix 
Years, and Death of J alentine, Sir Charles his Executor recovering a 
Debt of five or ſix thouſand Pounds, which was due to his Brother, put 
out an Advertiſement, for all Perſons who had Debts owing from his 
Brother, to come to him, and make them out, they would be paid; 
and the Plaintiff having this Note, proſecuted for the Recovery of the 
Money, ſoon after the Advertiſement, but could not bring it to a Hearing 
till now; he had a Decree for the 300 l. and Intereſt from the Time 
of the Bill brought, though my Lord ſaid, this Bill was in the 
Nature of an Indeb. Aſumpſit at 8 i 
Of the Diffe- Another Point in this Caſe was, that after the Bill and Anſwer came 
rence of ex- in, and a Replication filed, ſeveral Witneſſes were examined, and their 
hibiring 1n- Depoſitions taken, then the Plaintiff moved to withdraw his Replication, 
in the Office, and took Exceptions to the Anſwer, and they reply'd and examined 
and before other Witneſſes, and now on the Hearing, would read the firſt Depoſi- 
3 ge tions; but the other Side inſiſting, they could not be read, by Reaſon the 
x Vern. 253. Replication muſt be withdrawn, and ſo as taken without any Replication G 
2 Vern. 472+ they were 1rregular, and ought to be ſuppreſſed, and accordingly my 
x Chanc. . f » : 
c. 25, 228, Lord ſaid, they ought to be ſuppreſs'd, for that as he ſaid, they ſhould 
2 Chan. have examined them anew, after the ſecond Anſwer came in, and Re- 
aud Feser Plication filed, or have moved the Court to have Liberty to make Uſe 
verſus of them at the Hearing. 
Allen, Trin. A third Part in this Caſe was, wherein the Court and Bar agreed, 
Ste above, that where Interrogatories are exhibited in the Examiner's Office, and 
Witneſſes examined thereon, that either Part may, without Application 
to the Court, or Order for that Purpoſe, exhibit one or more Interroga- 
tories, or a new Set of Interrogatories, for farther Examination of the 
ſame or other Witneſſes ; but where the Commiſſion is taken out for 
Examination, there no new 22 or Set of Interrogatories can 
be exhibited, without Motion or Order of the Court. And the Reaſon of 
the Difference was ſaid to be, becauſe the Examiner is an Officer of 
Credit, and ſworn, and ſo preſumed to be impartial, and that he will 
not diſcloſe the Depoſitions to either Party; but the Commiſſioners are 
private Perſons, and not ſworn, and are called the Plaintiff's Commiſ- 
Goners or Defendant's Commiſſioners, and ſo without Leave of the 
Court, no new Interrogatories can be added before them. 


— 


Hunt 


Term. Paſcha, 12 AnNz, 1 rn Chancery. 43 __ 


——_.. 
r ä 


Hunt verſus Hunt UN & aP. 


H E Defendant was Son and Heir apparent to the Plaintiff, who On breach ot 
had an Eſtate of about 200 J. per An. and the Son Defendant, 2 Condition 
being about to marry El:zzabeth Wright, who was not above 16 Years by 5 
of Age, the Plaintiff by Leaſe and Releaſe, 14 and 15 of Ofober, 1708, 2 te-Convey- 
ſettles and conveys his Eſtate to Truſtees and their Heirs, as to Part to gc f Ward 
the Uſe of Himſelf for Life 3 Remainder both as to that Part after his 402, 430. 
Death, and as to the other Part in Poſſeſſion, to the Uſe of the Defen- i Mod. 36. 
dant for Life; Remainder to the intended Wife for Life, for her Join- | yem 359. 
ture, Remainder to the firſt and other Sons, Gx. in the uſual Form; 478. Abr. . 
and in the Releaſe was a Proviſo, that if the Marriage did not take £4: 106, Ge. 
Effect, and Elizabeth ſhould not when ſhe came of Age, by Fine or 
otherwiſe, join in charging an Eſtate ſhe was then entitled to, of about 
2501. per Ann. with the Sum of 2000 /. to be paid to the Plaintiff; then 
the Indentures of Leaſe and Releaſe and Settlement, were to be void 
abſolutely, and to all Intents and Purpoſes: The Marriage took Effect, 
and about half a Year ago, the Wife attained her Age of 21, but finding 
her own Eſtate of more Value than that ſettled upon her in Jointure, 
ſhe and Husband refuſed to join in charging it with the 2000 J. where- 
upon this Bill was brought againſt them, and the Truſtees to have 2 
Re-conveyance. Mm „ e | 
Twas infiſted for the Defendants, that there needed none, becauſe 
by the Proviſo on the Defendant's Refuſal, the Eſtate thereby limited to 
them was to ceaſe, and be void; but the Court thought that not ſuffi- 
cient, without a Re-conveyance, it being 1n the Caſe of a Freehold. 
Then *twas inſiſted for the Plaintiff, and the Bill was for that Pur- 
poſe likewiſe, that he might have an Account and Satisfaction for the gut not the 
Meſne Profits received by Defendants from the Time of the Settlement, Meſae Pro- 
and 'twas ſaid, that by the Proviſo of the Releaſe, the Eſtate being to f 
ceaſe, and be void on the Defendant's Refuſal, the Plaintiff ought to be 
reſtored to all Benefits and Advantages, which thereof had been made, 
and conſequently to the Rents and Profits received by Defendants, 
But the Lord Chancellor decreed a Re-conveyance, and an Account 
of the Rents and Profits only from the Defendant's Refuſal after his 
Wife came of Age, and no Coſts on either Side, and ſaid that it was no 
CE precedent, but ſubſequent to the veſting the Eſtate in the 
e ts, f 


Jengor 
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lennor verſus Harper. 


A charitable NE Femor made his Will in Writing ſome time in the Year 
Parel Col 1651, and aſterwards, «the. 5th of December, in the ſanie Year, 
cil. Quere makes à Codicil in Writing, and the ſame Day makes another Nuncu- 
if_pood, unf pative one, (on which the preſent Queſtion arvſe) and thereby deviſes 
vill ſapply a out of his Lands and Eſtate, in ſuch a Place, 20 J. per Anm. for the 
Defect, in Erection of a School, and Maintenance of the School- t for ever; 


the Ab foint: This Nuncupati ve Schedule was after his Death, put into Writing, and 
I 


me a a 
Chariry. See proved1as ſuch by: three Witneſſes: The School was built, and a Scho 
Abr. Eq: 97» Maſter put in, and continued for ſeveral Years by the Executors of 
? Vern. 453, Jennor; but after the Heir at Law refuſing to continue the Payment, no 
597. 1 Chan. School had been there kept for about 30 Years paſt: But ſome Time 
* Cine. ſince, a Commiſſion for charitable Uſes was taken out, and the Com- 
R. 91. miiſſioners decreed the Deviſe good, and the Heir at Law to pay the 
1 Salk. 163. 20 J. per Ann. according to the Nuncupative Schedule, and now upon 
Exceptions to that Decree, the Queſtion was, whether this were a good 
Devile. | | 
Twas urged for the Charity, that this, though 'twere only a Parol 
Deviſe, yet *twas a good Appointment, within the Statute of 43 Eliz. 
and that that Act made no Difference between an Appointment by Parol, 
and an Appointment by Writing ; and that this being made before the 
Statute of Frauds and Perjuries, though 'twere only by Parol, and ſo 
not good within the 22 Henry VIII. was yet a good Appointment 
within the 43 Eliz. which being ſubſequent in Time, had repealed the 
former Statute as to this, and that a Deviſe by a Tenant Tail to a Cha- 
rity, though not good againſt the Iſſue, upon the Statute de Donis, 
wh has been ſeveral Times held good againſt him as an Appointment 
y the 43 Eliz. which has abrogated that Act too, as to charitable De- 
vices. But on the other Side, *twas urged, that theſe Devices to Cha- 
rities, as well as others, muſt be governed by ſome Rules; that by the 
Civil Law, if a Man deviſes a Charity out of his Perſonal Eſtate, and 
Legacies thereout likewiſe to others, and the Perſonal Eſtate fell ſhort 
to anſwer all, the Charity ſhould be preferred; but in this Court, 
that Rule will not hold, but the Charity muſt abate in Proportion 
with the reſt ; that ſince the Statute of Frauds, if a Man by his Will 
gave Lands to a Charity, yet if that Will was carried but imperfectly 
into Execution, and ſo was not good as a Will, it has been held not to 
be good as an Appointment, ſo was Dr. Johnſon's Caſe; where there 
were but two Witneſſes to a Will. Indeed, if a Man ſhould make a 
Writing, on Purpoſe to Found a Charity, it might have another Con- 
ſtruction; but when he makes a Will, and intends it to other Purpoſes, 
though he thereby appoints a Charity, yet if the Will be defective as a, 
Will, it ſhall not operate as an Appointment to ſupport the Charity ; 
that it was a long Time doubted, whether a Will in Writing, though 
good in all Circumſtances, ſhould operate as an Appointment againſt 
the Iſſue in Tail; and if that was ſo much doubted to ſupport a Nuncu- 
I pative 
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pative Deviſe of Lands to a Charity would be carrying it ſhll much 
farther, and Mr. Williams mention'd a Caſe in . 28, where a 
Man ſent for a Scrivener to make his Will, and directed him to 
give his Lands to ſuch an one and his Heirs, upon Condition; the 
Scrivener wrote the Will, but before he had wrote the Condition the 
Teſtator died; and this was adjudged a void Will, for an abſolute 
Deviſe it could not be, becauſe, the Condition was mention'd before the 
Man's Death; that the Reaſon a Deviſe by a Tenant in Tail to charita- 
ble Uſes ſhall be good againſt the Iſſue, is, becauſe the Teſtator had it 
it his Power by Fine and Recovery to bar the Iſſue and Remainder 
Men ; and though he did not live to perform that Geremony, yet as 
a Will being perfect and compleat by the 43 Eliz. it might work as 
an Appointment, for at Common Law there were no Fines or Recove- 
ries, or Eſtates Tail, and therefore that Statute was therein a reſtoring of Note, 
the Common Law; fo a Deed of Bargain and Sale for Charitable Uſes, 
tho' not good by 27 H. 8. for want of Enrollment ; yet by the other 
AR *twill be good as an Appointment, for that reſtores the Common 
Law; but no Reſolution has ever gone fo far as to ſupport a parol - 
Deviſe to a Charity out of Lands, becauſe being defective as a Will, 
which was the Manner of Conveyance he intended to pb it by, it 
can have no Effect as an Appointment, which he: did not intend : 
And my Lord Chancellor ſeemed to be of the ſame Opinion, but ſaid 
he would take Time to conſider of it till the firſt Day of Cauſes after 
the Term, and in the mean Time recommended it to the Plaintiffs 
to make good the Charity. 


Sir Charles Orby & al verſus Lord Mohun. 


+ this Caſe, the Lord Keeper deſired the Aſſiſtance of the two Chief Venn. 51 
Juſtices, and the Lord Chief Juſtice Trevor began to diſſe the Que- 5,2. 3 Chan! 
ſtion thus. This Caſe does ariſe upon the Settlement of Charles Earl of K P. 102, 
Macclesfield, who by Leaſe and Releaſe 23d and 24th of April, 1683, RE = 
ſettled all his Lands in Cheſhire on Sir Henry Hobert and Robert Maſon, cient and 
Eſq; and their Heirs; To the End, that a common Recovery ſhould be — 
ſuftered to the Uſe of himſelf for 99 Years, if he ſo long lived ; Re- 5 Mod. 59. 
mainder as to part of the Premiſſes to the Uſe of William Harbord, and 

Francis Charleton, Eſq; fur 300 Tears in Truſt, to raiſe 120co l. to be 

diſpoſed of, as the ſaid Earl Charles ſball direct; Remainder of the whole 

to Charles Lord Brandon his Eldeſt Son, for 99 Years, if he ſo long ny 3 
lived ; Remainder to the firſt, ſecond, third, &c. Sons of that Marriage, this Caſe in 
viz, Lord Brandon with Mrs. Maſon, in Tail Male; Remainder to 3 Chance. 
firſt, ſecond, third, Gg. Sons of the Lord Brandon, by any other Wife CP. g299 br 
in Tail Male; Remainder to Fitton Gerard, ſeccn1 Son of Earl Charles, this Report. 
for 99 Years, if he ſo long lived; Remainder to his firſt, ſecond, third, 

Oc. Sons in Tail; Remainder to Earl Charles's Heirs and Aſſigns; then 

follows a Power to Earl Charles, Lord Charles, and Fitton ſeverally, as 

they ſhall come into Poſſeſſion, to make Leaſes for three Lives for 

21 Tears, or any other Number of Years determinable on three Lives. 


N In 
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in Law is veſted in Sir John Hobert, the Heir of Sir Henry Hobert, who 


Lord Chief 
Juſtice 
Trevor's 

Ar ent. 

I K Queſtion. 


In this manner, viz. 1ſt, Of all or any of the Lands, anciently and 
accuſtomably demiſed, whereof Fines have been uſually taken, reſerving 
the ancient, | uſual and accuſtomed Rents or more. adly, Of all the 
other Lands, reſerving the moſt improved Rents that can be got, and 
that the Tenants fhould ſeal and execute counter Parts of their Leaſes, 

and at the latter End of the Deed is a Declaration, that *till ſuffering 
and perfecting the Recoveries, Sir Henry Hobert, and Richard Maſon, and 
their Heirs ſhould ſtand, and be ſeized of the Premiſes in Truſt for ſuch 
Perſon and Perſons, and for ſuch Eſtate and Eſtates, as were therein be- 
fore limited and declared. No Recovery was ever ſuffered, and the Eſtate 


ſurvived Richard Maſon. Charles Lord Brandon, was attainted of High 
Treafon Michaelmas 1685, againſt King Charles Il. Earl Charles, 
in November 1685, reciting his Power to diſpoſe of 12000 J. by Inden- 
rure limits 8000 |. part thereof to his Daughter the Lady Gerrard, and 
4000 J. to his Son Fitton, immediately after his Death. In 1687, the 
Lord Brandon obtained a Pardon, and a Writ of Error from King 
cr the Ild, but both being defective, (being for Treaſon againſt 
ing Fames, and not againſt King Charles, as his Attainder was) yet 
Judgment for Reverſal of his Attainders was pronounced, but not enter'd. 
In 1693 Earl Charles dy'd, and the Lord Charles Brandon entered, and 
took the Profits himſelf, (not permitting the Truſtees Hobert and 
Charleton to raiſe the 120001.) and in Fuly 1701, made his Will inter 
al' (in theſe Words) My Will is, That if I ſhould happen to die without 
Iſſue Male, I give, grant, deviſe, and bequeath all and every my Manors, 
Meſſuages, &c. in Poſſeſſion, Reverſion or Remainder to Charles Lord 
Mohun, his Heirs and Aſſigns for ever. And dy'd the 5th of November 
following without Iſſue; after his Death, Earl Fitton entered, and be- 
ing deſirous to make Leaſes for the Benefit of his Family, being ſeized 
with a ſudden Sickneſs when he had no Rent Rolls or old Leaſes to 
guide himſelf, as to the Reſervation of the old Rents, (all or moſt of 
them being in my Lord Mobs Hands, who refuſed to deliver them) 
made two Leaſes 21 December 1702, one Leaſe of one third Part of the 
Eſtate not anciently and accuſtomably letten, reſerving thereon the beſt 
improved Rent; and the other of the other Parts, and in both, takes 
Notice of this Power generally, and that purſuant thereto, and to exe- 
cute the ſaid Power, he demiſes all the Lands in the ſaid Settlement, 
to Sir Charles Orby, and Mr. Orby, ſeverally and not jontly, reſerving 
the ſeveral ancient and accuſtom'd Rents, but does not ſpecify what 
thoſe Rents are, and ſoon after Earl Fitton dy'd. | 

Lord Chief Juſtice Trevor. I am to give my Opinion on this Caſe, 
and to that End muſt take Notice, that there are two Points infiſted on 
by the Council, for the Plaintiffs. Firſt, as to the 800 ] the Princi- 
pal cannot be diſputed; for my Lady Gerard made Lord Charles her 
Executor, and he made the Lord Mohnn his Executor, and the only 
Queſtion as to this is, whether it ought to carry Intereſt? And I think, 
upon the Power Earl Charles had of raiſing the 12000 J. it ought to car- 
Intereſt; for the Land was charged with it, and the Term veſted in 
Truſtees for the raiſing it, which they might have done, by mortgaging 
3: | or 


or ſelling the Term, and it was to be paid at the Time appointed, 
which in this Caſe, was immediately after his Death 3 the Term is in 
Nature of a Mortgage, and though not mortgaged, or any Sale made 
thereof, yet that is not material; for it was payable at the Time of 
his Death, and ſo muſt carry Intereſt from that Time being then due, 
and muſt remain as a Mortgage in their or any other Hands; bat I 
conceive a Deduction of Intereſt muſt be made from the Time Fitton 
had the Eſtate in his own Hands, as to the 4cco , for he muſt not 
have Intereſt; becauſe he received tlie Profits himſelf of the Eſtate, out 
of which it was to be paid. | 2097 oog nn. 
The ſecond and main Queſtion, is touching the Leaſes, whether 
they are well made in purſuance of the Power in the Settlement. As 
to the firſt of theſe Leaſes, I ſhall: not ſpeax much, becauſe it ſeems to 
be given up by the Council for the Plaintiff, and that a Refervation of 
the moſt improved Rents is ſo uncertain, that they will not at the Bar, 
contend for it. ce B | He „ 
As to the other Leaſe, in Caſe a Recovery had been ſuffered, and 
thereby a Power had come to him according to the Settlement, would 
the Leaſe be good at Law ? That is the Queſtion before us, and Sir 
Charles Orby's Council laid down as a Foundation, that although it be a 
Leaſe by one Deed, of all the Lands that were anciently and accuſtom- 
ably demiſed; and alſo of all the other Lands that were not; that is 
to ſay, a Demiſe of all the Lands within the Power. If that ſhould 
be conſtrued as one Leaſe, and one entire Reſervation, it muſt be void 
as to the Remainder Man; yet the Rents iſſuing out of all muſt be ap- 
portioned, and ſo twould be in Nature of ſeveral Leaſes, in Conſtru- 
ction of Law ; becauſe if reddendo ſingula fingidis, the ancient uſual 
and accuſtomed Rents ſhall be conſtrued to be reſerved for the Lands 
not anciently demiſed, tis void only as to them. But I am of Opinion 
*tis void as to the Remainder Man, for all the Lands; and it is to be 
conſidered, in what Manner the Rents are reſerved, the Words of the 
Leaſe are reſerving therefore the ſeveral ancient reſpe@Five and accu- 
ſtomed Rents, and the Word (therefore) goes to all the Lands; as to 
the Caſe of Fanfield and Rogers, Cro. El. 340. And Winter's Caſe, 
Dier 308, which is the ſame in Effect. There the Deviſe was of all 
the Demeſn Lands, and ſcite of the Manor, ac etiam totum illud Ma- 
nerium de Chansfield,ac omnia Terras & Tenement eidem Manerio Spectan 
haben, the ſaid Scite and Demeſns, and alſo the ſaid Manor and Pre- 
miſſes reſerving, or yielding for the ſaid Scite or Demeſns one Sum, 
and for the Reſidue another. Theſe don't come up to our Caſe, nor 
doth our Caſe come up to them, for reſerving therefore, is for the whole, 
but ſay they, it afterwards comes and ſays, the ſeveral ancient reſpecliue 
and accuſtomable Rents payable, &c. that might do, if it might be con- 
ſtrued payable out of any Part, when reſerved out of the whole; but in 
Knight's Caſe, 5 Col, tis reſolved, that what comes after the Reſer- 
vation, ſhall not ſever it; and it was in that Caſe ruled, rhat what comes 
after the Videlicer, was but a Deſcription of the Value: I mention this 
only, becauſe I am doubtful whether 1t can make it ſeveral, as this Cafe 


is, But I deliver no Opinion as to that, becauſe I go upon another _ 
| on 
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ſon, and that taking it to be even a ſeveral Reſervation, I am of Opi- 
nion it is a void Leaſe. In the firſt Place, I confider the Reſervation 
of Rent is in general Terms, without aſcertaining any Rent; and it has 
been argued at the Bar, that it is a good Reſervation, becauſe it is cer- 
tain by Reference or Relation to a Certainty, & id certum eft'quod cer- 
tum reddi poteſt; now I agree, the Argument will hold to ſome Purpoſes, 
and ſuch a Leaſe may be good, when made by a Tenant in Fee Sim- 
ple, becauſe, by making out what the ancient Rent was, he may reco- 
ver the fame, and may diſtrain and avow for the ancient Rent, and as 
' ſuch Leaſe may be good, when it is made by a Tenant in Fee Simple, 

ſo in like Manner, it may be not good, and the Reſervation thereon 
void. For if ſuch Tenant in Fee, can't ſet forth the ancient Rent, or if 
he can ſet it forth, yet it will be void, if he can't prove what the an- 
cient Rent is; for he muſt make out, that tis the ancient Rent; now 
here this Leaſe was not made by him that was Maſter of the whole 
Eſtate, and therefore it will differ very much from what may be made 
by a Tenant in Fee 5 for in Caſe of the Tenant in Fee the Leaſe will 
be good, and the Reſervation good or void, according to the Proofs he 
can make of the ancient Rent; but in this Caſe, there muſt be ſuch a 
Reſervation. as is effectual to all Intents and Purpoſes, and muſt — 
1 


any Means be uncertain; and by this Leaſe the Remainder Man 

bly may or may not be able to aſcertain, and prove what the an- 
cient Rent was, or aver, that ſuch a Sum as he avows for, is the an- 
cient Rent reſerved, ſo that he is under a Neceſſity of doing all theſe 
Things; and if he fails in any one of them, he can't recover his Rent, 
and it may not be in his Power to do it, for it depends upon Evidence, 
which is uncertain, and upon a Matter of Fact, which is alſo uncertain , 
and it may be the Rents anciently reſerved were not the ſame Rents at 
all Times, but that ſometimes greater, and ſometimes leſſer Rents were 
reſerved, and this Power is over Lands where Fines have been taken, 
and conſequently the Rent muſt be more or leſs, according to the great- 
neſs or ſmallneſs of the Fines, and no Doubt on the Tryal, the Te- 
nant may ſhew, that another Rent than what the Remainder Man avows 
for, was anciently reſerved, and ſo nonſuit him upon the Evidence, as 
often as he ſhall think fit to conteſt it, whereby he may come to loſe 
his Rent; and this is the firſt Reaſon I go upon, that becauſe of the 
generality and uncertainty of the Reſervation, this Leaſe cannot be 
good againſt a Remainder Man. 

My Lord Mobur's Council cited for their firſt Authority, the Caſe of 
Owen and ap Rice, Cro. Car. 94, which is very imperfectly reported 
there ; for which Reaſon, Mr. Attorney-General got a Copy of the 
Record, which I have ſeen, and find, that the Reaſon given in the 
Book, ſeems to be a Miſtake ; for tis ſaid to be a Leaſe of three Ma- 
nors, uſually Let at 32 l. per Am. wherein the Biſhop reſerved the uſual 
and accuſtomed yearly Rents, and the other Rents and Services, at the 
Days and Times uſually accuſtomed, and becauſe he does not ſhew any 

in certain, the Leaſe was held void; now that was not the only 
Reaſon, for my Lord Chief Juſtice Vaughan, in Threadneedle and 
Fa , 8 
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Linham's Caſe, 1 Mod. 203, mentions another Reaſon, that is, that See 2 Mod. 

whereas there were three Manors uſually let, the Leaſe was but of two, Keb. ;80. 

for there is an Exception of one of them a the Record itſelf; it ſhould Stat. 1 Eliz. 
eaſons. The Cale in Truth, 8. - 


ſeem to me, that they went on both theſe Reaſ 
was a Leaſe of two Manors, excepting the third under the ancient and 
accuſtom'd Rent, not ſpecifying any; now the three Manors had been 
uſually let at 321. per Ann. therefore taking both theſe Reaſons toge- 
ther, the Leaſe was certainly void, becauſe there never was any ancient 
Rent for two, but for three Manors; for if there had been 32 J. reſerved 
for the two Manors, that had been undoubtedly good: And becauſe [ 
conceive that they did not go in that Caſe upon either of theſe Reaſons 
ſingly, I think that Caſe can be of no Authority, nor is it of any Weight 
with me, for my Opinion herein, 

The Council on the other Side, cited the Caſe of Lawſon and Piggor, 
which was on a Power reſerved by a Settlement, by Mr. Yenables of 
Cheſhire, to make Leaſes of Lands anciently demiſed, reſerving at leaſt 
12 5. for every Cheſhire Acre, and thereupon a Leaſe was made by him 
of the Lands anciently demiſed, reſerving all the Rent intended to be 
reſerved; the Caſe came to be try'd at the King's Bench, where the 
Tenant who was Plaintiff, recovered, notwithſtanding the Relervation 
was in ſuch general Terms, and both the Chief Juſtices Holt and 
Treby agreed, it was a good Leaſe, and gave their Opinion accordingly ; 
but that does not come up to this Caſe; for the Reſervation by the 
Power intended may be aſcertained, at leaſt by every Cheſbire Acre; tis 
known what a Cheſhire Acre is, and by Admeaſurements, may at all 
Times be aſcertained, and depends not upon uncertain Evidence. There 
is another Thing, in my Opinion in this Caſe, which carries a great 
deal of Weight with me, and that is, though this be but one Deed, it 
muſt be conſtrued as the Plaintiff's Council would have it, to be ſeveral 
diſtin& Leaſes, under ſuch diſtin& Rents, as formerly all the anciently 
demiſed Lands were uſually let at ſeverally, under ſeveral diſtin& 
Rents : And it muſt be conſidered, that *tis a great Eſtate, et non con- 

ſtat, how many Manors are contained therein; ſo that the Remainder 
Man (for I muſt have Recourſe to my former Argument) muſt in his 
Avowry, aver what Lands were particularly demiſed upon that Leaſe, 
or otherwiſe, his Avowry will not ſerve him, for if he thould declare 
for more or leſs, either of theſe two Miſtakes will deſtroy it; becauſe, 
that it is a ſeveral Leaſe, ſo that it ſeems to be at a mighty great uncer- 
tainty, and to be a Leaſe and Reſervation, directly contrary to what the 
Power meant, and not any ways made for the Advantage of the Re- 
mainder Man, as the Power, by providing that Counter Parts ſhould 
be ſealed by the Tenants ſeems to intend; for by that, it muſt be 
inferred, that it was ſo provided, to the End the Remainder Man ſhould 
know what certain Rents were reſerved, and that too upon what certain 
Lands in each Demiſe. Now the Demiſe may amount to 20 ſeveral 
Leaſes, and there is but one Counter Part for all, ſo that he can't by 
any manner of Probability, nay it may be impoſſible for him to make 
out the ſeveral Rents and Lands : For firſt, he muſt have all the ancient 
Leaſes, which can't be preſumed ; = when the Leaſes are 5 
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Chief Juſtice 
Holt. 


to him. One thing more I muſt take Notice of, which has been offer'd, 
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the Counter Parts are uſually given up, and not regarded, and ſo may 
be loſt; and therefore the Remainder Man would be put to infinite Un- 
certainty and Inconveniency; and it can't be preſumed, that by this 
Settlement, twas intended he ſhould be liable to any ſuch Obſtacles, but 
on the contrary, that he ſhould not meet with any of them, and there- 
fore it prudently fore-ſaw the Inconvenience, and provided a Remedy 
againſt it, that there ſhould be a Certainty by Counter Parts of ever 

ſeveral Leaſe, and in ſuch Caſe, he would be enabled to come at his 
Rent; but here is no more than one Counter Part for all, whereas there 
may be 20 ſeveral Leaſes, and not one Rent for any of them aſcertain'd, 
ſo that he had as good have none, ſince it can be of no Account at all 


and that is, the Plaintiff's Council fay, that if in this Leaſe, there had 
been a particular Rent reſerved, it would not avoid any of the Inconve- 
niencies | have mentioned, nor ſerve the Remainder Man to any Purpoſe ; 
for though there be an ancient Rent reſerved 1n certain, he muſt aver 
that it 1s the ancient Rent, But I think the Remainder Man need only 
aver, that 1t is the ancient Rent or more, and that is enough for him 
in that Caſe ; but I muſt alſo ſhew, that there is a vaſt Difference, where 
a particular Rent in certain 1s reſerved, and where not ; for in this 
Caſe, he muſt not only aver it to be the ancient Rent, but alſo prove it 
to be ſo; and if the Tenant ſhould prove another ancient Rent, that 
will not make the Leaſe void, but bar the Plaintiff in the Avowry ; but 
in the Caſe of a particular Reſervation, he muſt truly aver the ſame to be 
the ancient Rent ; yet where he ſhews the particular Rent under the Te- 
nant's own Hand, it is incumbent on the Tenant, to prove that it was not 
the ancient Rent, and if he ſhould not ſo prove it, it will be preſumed for 
the Plaintiff ; and if he ſhould, then the Conſequence would be, that he 
will thereby avoid the Leaſe ; which is abſur'd to think that any Te- 
nant will endeavour, when it is made for his Benefit, and if not the 
Rent, yet the Land in that Caſe would be recovered, but in this Gaſe 
neither. So that there 1s a great Difference between thoſe two Caſes ; 
in the one, he muſt not only aver that it is the ancient Rent, but prove 
it tobeſo; and in the other, he need only aver it to be the ancient 
Rent or more, and ſhew the Counter Part, and the Tenant if he will, 
muſt make the Proof (for it lies on him) to the contrary, which if he 
ſhould, would avoid his own Leaſe ; and fo 'tis every Way better for 
the Remainder Men to have a particular Demiſe, and a particular Reſer- 
vation, Upon the whole, I think this Leaſe not agreeable to the In- 
tention of the Settlement, and ſo it can't be good at Law. 

Holt, Chief Juſtice. The Caſe has been truly ſtated, and opened at 
large by my Brother Trevor, and [ agree in the Point of the Intereſt of 
the 800 l. to be paid from the Time of the Death of the Teſtator, for 
then the Money is due; *tis a Charge commencing then, and he that 
takes the Profits, muſt pay the Intereſt ; and there ought to be a Dedu- 
ction for Intereſt all that Time that Fitton _ the Lands, becauſe he 
had the Profits that ſhould have paid himſelf the Intereſt, and therefore 
he muſt take it by way of Retainer ; But as to the Leaſe, I'm of Opinion, 
that *tis a good Leaſe for all the Lands anciently and accuſtomably let- 

ten ; 
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ten; for the reſt, the Plaintiff's Council do not contend ; The Caſe 
is upon a Settlement made, wherein there is a Power for the Tenant for 
Life, to make Leaſes of Lands anciently letten - Fines taken, reſervin g 
the ancient and accuſtomable Rents ;, and a Leaſe of thoſe Lands is made 
in the very Words of the Settlement. And firſt, I will conſider, whe- 
ther a Leaſe made by ſuch a Power be good, reſerving and rendering 
Rent in this Manner, and in Order thereto, I will ſecondly, (though it 
does not go directly to the Matter in Diſpute, but for the good of Poſte- 
rity, and which may give more Light hereafter) explain what is meant 
by theſe Words in a Settlement, or Leaſe, &c. ancient and accuſtomable 
Rent, Thirdly, I will conſider where Lands anciently demiſed ſeve- 
rally, and Lands not anciently demiſed ſeverally, or altogether compi- 
led in one Deed, whether that be not as well, as if they had been demi- 
ſed by ſeveral Deeds. And firſt, conſidering the Power, *tis thereby 
ſaid yielding the ancient and accuſtomable Rent, and 'tis not deny'd, but 
that the Power 1s certain ; now will any Body fay, that a Reſervation, 
purſuing the very Words of the Power, is not as certain as the Power ; 
if not, I am ſure the Power itſelf muſt be void, and if 1t be not uncer- 
tain in the Power, I am ſure it can't be ſo in the Reſervation; for the 
ſame Words muſt have the ſame Senſe in both ; and general Words, 
though they don't refer to any certain particular, are ſufficient, and fo 
is the Caſe of Ameridith, cited 9 Co. 29. in the Abbot of Shata Mar- 
cella's Cafe, and indeed is the very Caſe in Point; King Henry VIII. 
being ſeized in Fee of the Manor of Stepenham, and Hundred of Cole- 
ridge, in the County of Devon, late Parcel of the Poſſeſſions of Mar- 
garet, Counteſs of Sarum (inter Alia) grants the ſame to his Queen 
Catharine for Life, and by another Patent granted to her for Life, to 
have in the ſaid Manor and Hundred bona & catalla felonum, &c. Fines, 
Cc. Royal Fiſhes, Oc. Anm* Diem & Vaſt with many other Royal Privile- 
ges and Exemptions, and afterwards the ſame came by Deſcent to Queen 
Mary, who in the firſt Year of her Reign, granted the ſame Manor and 
Hundred to the Earl of Huntingdon, and his Wife, and that they with- 
in the ſaid Manor and Hundred, ſhould have Tot talia, tanta ead & bu- 
juſmodi Libertates, Privilegia, Franchiſas, Furiſdiftiones, &c. quot qualia 
quanta, &c. que pred Comiſſa Sarum aut aliquis vel aliqui Premiſſa aut 
alq” inde Parcellam ante habentes poſſidemtes aut Sciſiti inde exiſtunt ung 
haber Tenuer' aut gaviſt fuer &c. infra Premiſſa, &c. Ratione vel pre- 
textu alicuus Charte Dont ſeu — ſen aliquarum Literarum Patent 
&c. in Tail Male, the Remainders over in Fee; the Queſtion was, 
if the Patentee ſhould have all the Franchiſes which were granted as 
aforeſaid to Queen Catharine ; and there was the ſame Objection, that 
the Reference was general, and too uncertain; but the whole Court of 
Exchequer reſolved it was certain by the Reference to the Charter of 
Queen Catbarine; tho? it did not refer to the Charter, but by general 
Words (prout aliquis ſeu aliqui, &c.) and that ſuch general Reference 
was as much in Law, as if the Letters Patent had been all recited 
therein : Now if ſuch a Grant was good in the Queen's Caſe, much 
more ſhall it be good between Subject and Subject; and it would be a 
great deal harder to conſtrue it void in this Caſe, than in the other. 
3 Secondly, 
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Secondly, It is a good Leaſe for this Reaſon, that by this Reſerva- 
tion the Rents are as certain as they can be; and *tis not the reſerving 
a Sum certain that is requiſite to make it certain; for even upon a cer- 
tain Sum, or a particular Rent reſerved, it muſt be mentioned to be the 
ancient and accuſtomable Rent, or more; it is not what is reſerved, as 
to the Sum that is requiſite ; but that it be the antient Rent or more: 
So that the bare Reſervation of a Sum only, does not make it good : 
In Whitlock's Caſe, 8 Co. 69. b. there is the Pleading : And tho' he may 
take his Remedy by Debt or Avowry, yet tis plain in Avowry the Te- 
nant muſt aver, that it is the antient Rent, unleſs'the Defendant will 
take upon him to aver the ſame ; ſo that there will be no ſuch Hazard 
as is pretended ; and therefore I am of Opinion, that a Reſervation by 
ſuch general Words 1s good. My Lord Chief Juſtice Trevor agrees with 
me, that if it had been made by Tenant in Fee-Simple, ſuch a Leaſe 
with ſuch a Reſervation might be good ; if in one Caſe, I don't ſee why it 
ſhould not in the other; but I take it, that he muſt aver the Sum he de- 
clares for to be the ancient Rent in both Caſes. Sir Fobn Mollins's Caſe, 
6 Co. 6. a. is a Caſe in Point, for there Tenendum de nobis, &c. per Servitia 
inde debit & de Fura Conſueta, muſt be made good by Averment, as in this 
Caſe. There is an Objection made that it will be troubleſome and in- 
convenient to him in Remainder ; I don't ſee how; and if it were, he 
ought to take the Eſtate as it was intended him. But *tis ſaid he will, 
or may be, at a great Loſs to find out and prove what was the antient 
Rent: I would know who can do it better than he to whom all the 
Counter-Parts, Rent-Rolls, and Evidence of the whole Eſtate muſt come, 
together with the Land, and all the Writings are all of Courſe in his 
Hands, ſo that the Trouble, if any there be, can't ſignify any thing ; no 
Body can know ſo well as himſelf ; and if he will diſtrain, he muſt avow 
and aver, and may eaſily give Evidence, what was the ancient and accu- 
ſtomable Rents. I take the Reaſon of Owen and Ap Ree's Caſe, Co. Car. 
94, to be clearly with me; *tis ſaid not to be intelligibly reported by 
Mr. Juſtice Cro. But that was not his Fault; for *tis miſtaken in the 
tranſcribing only, becauſe he wrote a very ill Hand : Mr. Attorney has 
20t a Copy of the Record, and the Caſe was this : There were four 
Manors uſually let at 32 J. yearly, and the Biſhop Leaſes, three of them 
rendering the ancient Rent; now that was nothing, and ſo not good, 
for no ſuch ancient Rent had been reſerved, for the three Manors at 
321. and it could not be help'd by Apportionment, but it had been good 
by reſerving it in this Manner, viz, rendering the ancient and accu- 
ſtomable Rent for the ſaid three Manors, and alſo for the fourth; and 
that is the very Caſe before us. It 1s argued, that ſuch a Leaſe can't 
be made, as to take Effect, by any but by the Tenant in Fee: Now 
pray ſee the Difference. This is the ſame in Effect, it being made by 
a Power derived from him, that has the Fee, and the Leſſee is in me- 
diately though not immediatly (which will make no Difference here) 
from him that has the Fee; that is, the expreſs Reſolution of Whitlock's 
Caſe, 8 Co. 71. 4. for the Power is reſerved to the Tenant for Life, 
and none other, who, in Caſe the Settlement had not been made, wou'd 
have been Tenant in Fee, and the Power reſerved 1n him, favors „ 
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of that which he would have had with the Fee; tis as if Charles Earl of 
Macclesfield had made it before the Settlement, (or if he had made it 
after the Settlement, when he was in the ſame Plight in all Reſpects, 
as Fitton was, when he made it, that would have been the ſame Thing) 
for being made by the Tenant for Life, who was inveſted with the Fee, 
tis the very ſame Thing to all Intents and Purpoſes, and as good, as if 
it had been made by him, who was immediately Tenant in Fee Simple 
in Poſſeſſion. ; | 
No there remains only to ſhew, that the ancient Rent may be aſ- 
certained, and what was meant by theſe Words ancient and accuſtomable 
Rent in the Settlement; and ] take it, that is the Rent, and ſhall be at 
all Times ſo underſtood, /that was reſerved at the Time of the Creation 
of the Power, where a Leaſe was then in _ or that was laſt before 
the Time reſerved, where there was no Leaſe then 1n Being ; for he 
that creates the Power, intends no more, than that the Leſſor and Leſ- 
ſee ſhall not be able to put the Eſtate in a worſe Condition, but keep it 
in the ſame Plight and Condition, at leaſt, that it was in when ſo ſet- 
tled. Now ſuppoſe anciently there have been variety of Rents teſerved, 
as for Inſtance, 19 J. for many Years anciently, and 26 /. for ſome few 
Years before the Settlement, and at the Time thereof, the Lands were 
not in Leaſe; in that Caſe, the 20 J. and not the 191. though a much 
ancienter Rent, ſhall be the ancient Rent ; for the Length of Time in 
that Caſe is immaterial, and for this, I depend upon a Caſe of undoubted 
Authority; and that is the Caſe of Morris and Antrobus in the Exchie« 


ver ; *tis in Hard. 325, and was quoted at large by my Brother Che- Vid. Hud. 
hire at the Bar, and was thus : The Canons of St. Pous made a Leafe 325. 


13 Car II. for 21 Years, of the Rectory of St. Gregory's, to the Plaintiff 
and his Wife, rendering 38 l. per Ann. and a Couple of Capons; the 
Rent had been at firſt 25 J. then 37 l. then 38 l. and laſt of all 40 l. and 
the Capons; and then the Lord Chief Juſtice Hale, upon whoſe Autho- 
rity J lean, held the Leaſe to be void, thcugh itwas a greater yearly 
| Rent, than any of the ancient Rentꝭ, except the laſt; and conſequently, 

as he alſo declared in that Caſe, the uſual and accuſtom'd Rent, was 
that upon the laſt Leaſe, and ſo muſt the Statute 1 Eliz. be expounded 
on the Word accuſtomed, ſo that the ancient Rent is not to be taken in 
this Caſe, in reſpe& of Time paſt, but of Time to come; I doubt whe- 
ther I expreſs myſelf ſo well as to be underſtood ? but I would ſay that 
the Leaſe that was then or laſt before, in Being at the Time of ſuck 
Settlement, the Rent reſerved thereon is the ancient Rent, in reſpect of 
any Leaſe to be made purſuant thereunto; as if a Leaſe was made four 
Years ago at 4/. and another be made now reſerving the ancient and 
accuſtomed Rent, that Leaſe of 41. in Reſpect of this Leafe, which 
was then a future Act to be done, is ancient, and the Rent thereof is old 
Rent in Reſpect of the new Leaſe. I will ſuppoſe a Variety of Rents re- 
ſerved at ſeveral Times, as of 10 J. for 30 Years ago, and 201. 20 Years 
ago; yet the laſt Reſervation of 20 l. muſt be the ancient Rent, other- 
wiſe this Power can't be executed, and therefore ex neceſſitate, you 
mult bring it to ſome certainty, as I have done, to know what be 
intended by theſe Words ancient, = and accuſtom d Rent, — 
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that, I depend upon the Caſe of Morris and Antrobus, as a Caſe in Poi nt 
and the Reaſon of the Law is with me, and it will be no Anſwer to ay, 
that ex neceſſitate, ſuch a Conſtruction was made there, becauſe it was an 
Eccleſiaſtical Leaſe ; and a Dean and Chapter once reſerving a greater 
Rent than formerly, can never diminiſh 1t again ; but Tenant in Fee 
Simple, may make Leaſes at 501. and afterwards at 10 l. and then, if he 
makes a Settlement, as in this Caſe, ſhall the 10 J. or the 501, be the 
ancient Rent? I hold that the 10 J. ſhall be; for Majus and Minus will 
not be any Alteration of the Caſe, nor varies 1t one Way or the other, 
as it may in the Caſe of a Dean and Chapter, who can increaſe but ne- 
ver diminiſh, which is not the Cafe of a Tenant in Fee; and what he 
might have done at the Time of the Settlement, made, and what he 
thought a Rent then ſufficient, ſhould, upon a Power reſerved to him 
of his ancient Eſtate, be the Meaſure of his Intention, and without a 
Certainty, the Power can't be executed, by reſerving even a Sum in 
ih particular : And ſo having diſpatched this ſecond Point, which though 
1 it is not a Thing that now comes directly in Queſtion, yet I give thus 
as my Opinion for a future Good, to be remembered, that upon any Set- 
tlement, where a Power is reſerved to the Tenant for Lite, to make 
Leaſes of the Lands in the Settlement, which were anciently and ac- 
cuſtomably demiſed, and whereof Fines have been taken at the ancient, 
uſual and accuſtomed Rents for three Lives, or 21 Years, or any other 
Number of Years, determinable on three Lives; the Rent muſt be the 
ſame, and no other than what was then, or laſt before, reſerved 
upon a Leaſe of the ſame Lands in Being, or which expired laſt, before 
| | the Time of the Settlement made, 
| zd Point. The third Point is, that all the Lands in the Settlement are demiſed 
i by one Deed, whereas the Intent of the Settlement was, that ſeveral 
| Leaſes ſhould be made of the ſeveral Manors and Farms, and ſo ſeveral 
= Deeds and Counter Parts to be ſcaled by the ſeveral Tenants ; but now, 
| | as they are hudled up altogether in one, they make but one Leaſe. 


To this 1 anſwer, that if the Reſervation be ſeveral, notwithſtanding 

1 their being compiled in one Deed, that can be in no Sort a Diminution 
= | of the Power: For ſuppoſe there are four ſeveral Farms, let at four 
| ſeveral (ancient) Rents, as for Example, one anciently at 40 5s. another 

| at 20 5, another at ſo much, and the other at another Rent, and all 
#| compriſed in one Deed, reſerving the ſeveral Rents anciently reſerved, 
Can any one ſay it's but one Leaſe, or one Reſervation, or that it is not 

purſuant to the Power, and one Counter Part is as good and effectual 
as niet Parts; the Intent of the Settlement was, that the Reſer- 
vation ſhould be ſo cextain, that he to whom, the Rent was to come, 
might know, how, and for what he was to declare: Hahendum the 
four Farms at four Rents ſeverally, and reſpectively for 99 Years if 
| A, B, or C, ſhould ſo long live, that was held a good Reſervation within 
| the latent of the Settlement, fo is the Authority of Anight's Caſe, 
| 5 Co. 54. Winter's Caſe, Dyer 308; and the Caſe. of Tanfield and 
| Rogers, Cro. El. 340, is expreſs, that ſeveral Reſervations may be in 
4 one, and the ſame Deed, and that the Reſervation here 1s ſuch a ſeveral 
| Reſervation, and conſequently the Leaſe good; for that which was not 


anciently 


— 
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anciently ſg demiſed, will not hurt the other, but muſt fall to the 
Ground. Lands anciently demiſed, and Lands nut fo demiſed, are let- 
ten in one Leaſe, reſerving the ancient Rent for thoſe that were an; 
ciently demiſed, &c. is a good Leaſe, and the Reſervation for the other 
Land is void; and the contrary Opinion, is contrary to all the Rules of 


Law; the putting them in one Leaſe, will not be material to ob- 


jet; for by one Counter Part, he may ſee what are the ſeveral Rents 
reſerved out of each Farm or Manor; but you'll ſay tis the reſerving 
therefore, &c. In Joint-Words, that makes all but one Joint-Demiſe. 
The Words are Demiſe, Leaſe, and to farm let, &c. reſerving therefore, &c. 
but with Submiſſion, notwithſtanding the Words are never ſo joint, 
yu they ſhall be taken ſeverally, where they have a diſtinct Subject 


tter to work upon. The Power is for the ſeveral Sorts of Lands or 


Eſtates, ſome demiſeable anciently, others not, 5 Co. 7. in Wincham's 
Caſe, there was a Denuſe to A. for 10 Years of Black Acre, and a De- 
miſe to B. for 20 Years of White Acre, and afterwards a Demiſe by 


Indenture to a third Perſon of both for 40 Years, to commence after 


the Determination of the ſaid ſeveral Demiſes : Here the laſt Demiſe 
being of both Lands, and that to A. expiring 10 Years before the other, 
*twas held, that the joint Words in the laſt Leaſe, ſhould have a ſeveral 
and reſpe&ive Conſtruction, & reddendo ſingula ſingulis, by the laſt 


Leaſe, the Term of 40 Years in Black Acre, ſhould commence 1mme- 


diately after the Leaſe to A. expired; and in White Acre, after the 
Leaſe to B. expired, that is one 10 Years before the other, and ſo it 
muſt of Conſequence to all Intents, be a ſeveral Demiſe by joint 
Words in one and the ſame Deed, of the ſeveral Lands in the like Man- 
ner: In this Caſe, the Lands are ſeveral, and the Demiſe muſt be ſeve- 
ral by the Deed, becauſe we muſt, to make a right Conſtruction, look 
back to his ſeveral Powers, and it will be very hard to conſtrue this to 
be a void Deed of Demiſe, where it may be conſtrued to be a good one, 
and the Words are as expreſs, as can be to make it ſeveral ; he ſays ſe-/ 


verally and diſtinly, and ſo he demiſes them ſeverally, and means to do 


it according to his Power, and not otherwiſe. Theſe Words have been 
ſlighted at the Bar, but they ought not to be rejected, for they are very 
material. This Leaſe he makes in purſuance of his Power, and it 


would be a ſtrange and hard Conſtruction to ſay, that according to his 


Power, he did demiſe theſe Lands jointiy; when in expreſs Terms he 


ſays, that according to his Power, he demiſed them ſeverally, 'as he 


ought to have done. 5 Co..18. Slingsby's Caſe is expreſs, that Several 
Words are void, where they — work on à Joint-Intereſt; and 


3 are void, where they would work on a Several-Intereſt, 


ut Joint-Words in a Covenant, make it Joint, and ſeveral, and work bs 


ſeverally; and plainer Words can't be ſpoken than in this Cafe ; 


for he ſays ſeverally and not jointly, i. e. ſeveral Terms of Lead k 


has been ſaid, that a Power of this Nature ought-not to be taken fa- 


vourably, it being in Prejudice of the Remainder Man; I cqnfeſs; I 


know not why; for if he that would ther wiſe have been Tenant in 


Fee, becomes Tenant for Liſe by ſuch a Settlement, whey: a Power 


is reſerved to him, that would have deſcended with the Fee; it ought 
, | to 


— 
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to be taken beneficially for him, and that Power has a Reliſh of the an- 
cient Fee. So 6 Co. 17 c. Sir Edward Clear's Caſe; That very impro- 
per Words may ſerve to execute a Power; Clement Harwood ſeized of 
three Acres of Land of equal Value in Capite, levy'd a Fine of two of 
them, to the Uſe of his Wife for Life for Jointure, and afterwards 
makes a Feoffment by Deed of the third Acre to the Uſe of ſuch Per- 
ſons, Cr. and of ſuch Eſtates, & c. as he ſhould appoint and limit by 
his Will in Writing, and accordingly deviſed it to a third Perſon in 

Fee; here, though it could not be good s a Deviſe, but utterly void, in- 
aſmuch as he had conveyed two Parts before, by Act executed, yet 
it was held a good Execution of his Power, becauſe it ought to have a 


- favourable Conſtruction ; and therefore ex neceſſitate, the Judges there 


Lord Chan- 
cellor 
Cowper's 


Argument. 


had Recourſe to his Power, that it ſhould paſs by Way of Limitation of 
the Uſe, even though he took no Manner of Notice thereof by his 
Will, but deviſed the third Part generally in Fee: So here, if this 
Leaſe can't be good, as a Joint Demiſe of all the Lands in the Settle- 
ment, yet it may be good as a ſeveral Demiſe of the ſeveral Sorts of 
Lands therein, and 1t ſhould be conſtrued to be a ſeveral Demiſe, 


though it had been demiſed joint, as it is not, and ſo make it a good 


Execution of the Power, and conſequently a good Leaſe, ut res magis 
valeat quam pereat. So in Hob. 312, Kibbet and Lee's Caſe, the De- 
viſe which was void as an abſolute Diſpoſition of the Eſtate, was con- 
ſtrued a good Revocation in Execution of the Power, though no No- 
tice taken of the Settlement therein, becauſe ſuch a Power muſt be al- 
ways conſtrued favourably, and with a beneficial Intent for the Party, 
to whom it is reſerved, in Conſideration of the Eſtate, he has parted 
withal. So in Scroop's Caſe, 10 Cy. 140. 3. A Covenant to ſtand 
ſeized to other Uſes than were in the Settlement, adjudged a good Re- 
vocation of the Uſes in the Settlement, though not expreſs d; and the 
true Reaſon is, becauſe ſuch Power muſt at all Times have a beneficial 
Conſtruction for him who is to have it: Indeed he muſt purſue the 


. Circumſtances, and the Form preſcribed, as ſuch a Reſervation, Counter 


Part, c. but he need not take any Notice even of his Power; and if he 
ſhould make a Leaſe without mentioning it ſeemingly as a Proprietor, 
that ſhall be conſtrued as if it had been done by Virtue, and in purſu- 
ance of his Power, if it could by any Means be done by Virtue thereof, 
and ſo are all the Authorities; ſo that I conceive, that there is nothing 
omitted that is requiſite to make this a good and effectual Leaſe, accord- 
ing to the Settlement; and I think it to be ſuch, and ought to be con- 
ſtrued as Several Demiſes. | 

Lord Chancellor The Caſe has been ſtated diſtinctly and 
clearly by my Lord Chief Juſtice Trevor, and my Lord Chief Ju- 
ſtice Holt; and as to the firft Point, I concur readily with both their 
Lordſhips, . becauſe the Creation of the Term from the Death of the 
old Earl Charles, is in the Nature of a Mortgage, and ſo conſequently 
there muſt be Intereſt for the Mortgage-Money, from the Time it was 
payable and due, which was at the Death of the old Earl Charles; for 
the younger Charles was in Nature of a Mortgagor 3 and the Eſtate be- 
ing charged when it came to him with the Money, he was bound only 

as 
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as Tepant for Life to keep down the I in th 4 
Equity; ; if he redeems he is to pay but one Third of the Principal, and 
he in Remainder the other two Thirds, that's tie Courſe: of Equity; 
then when E. Fitton came into Poſſeſſion he was" not to pay Thterelk to 
himſelf, and ſo no Intereſt after that ſince, tilł the Time of his Death, 
at which Time the Intereſt will again revive,” on 
But as to the ſecond Point I hold, that the ſecond Leaſe ' reſerving 2d Point. 
for the othet Lands, the moſt improved Rent lies under an abſolufſe 
uncontrovertible Uncertainty, and is of no Value to the Parties: The 
great Point ariſes upon this other Leaſe, which is made as well ef the 
nds antiently as not antiently demiſable, and both which are demiſed - 
in one Leaſe; and I muſt own, with Submiſſion to better Judgment, that 
in this Point I differ in Opinion with my Lord Chief Juſtice Holt, and 
am of the ſame Opinion with my Lord Chief Juſtice Trevor; I took 
Time formerly to conſider of it when I was Council and attended at 
the Bar, and becauſe it was a Caſe prime Impreſſionis, I made a particu- | 
lar Obſervation of the Arguments at Bar on both Sides, and am now | | 
of the ſame Opinion I was then, and ſhall deliver it accordingly,” ma- | | 
king Uſe of my old Notes: But I muſt premiſe a few Things in order F 
to come to the Point in Queſtion; 1/f. Tis agreed by both my Lord | 
Chief Juſtices to be meerly a Queſtion at Common'Law, and riot to | 
have a different Determination in this Court from what it wou'd re- [ 
ceive at the Courts below; and it is here now in the ſame Manner as | 
if if there had been a Special Verdict here before me, where Equity 
can't aid, nor will it this Leaſe, it not being compleatly executed 
in all Reſpects; I ſpeak this becauſe the Council for the Plaintiff ſeem'd 
to dire& ſomething this Way, as if in Caſe any Thing were. wanting 
it might be relieved here; and I am clear of Opinion, that it being 
à voluntary Execution of a Power not done upon a valuable Conſi- 
deration, tis not a Matter by any Means proper to go before a Maſter, | 
but muſt ſtand or fall as it can, for if it be good it muſt be decreed | 
ood, if bad it muſt be decreed bad, though never ſo inconvenient 
or the Remainder Man or Leſſee; and ſo tis in the ſame Condition | 
as if a Recovery had been ſuffer'd. 2dly, As to the Reſervation, 
the Queſtion is not if it wou'd be void between the Leſſor and Leſſee; 
as twas argued very fallaciouſly at the Bar, for want of making this 
Diſtinction or Difference; where made, between Party and Party, it 
may be good, but to bind the Intereſt of a third Perſon or not is the 
Queſtion, and whether it be within the Execution of the Power: Now 
by the Limitations ſet to the Power, it is plain they were made for the 
Bencfit of the Remainder Man ; I will eafily grant that when he in 
Remainder for Life came into Poſſeſſion, he might leaſe as he pleaſed ; 
and as to him, the Reſervation is not void, becauſe it may happen to 
be recover'd ; but to the Remainder Man 1t is void, becauſe it may 
not happen to be recover'd ; ſo you ſee by this Diſtinction tis not ab- 
ſolutely void for Uncertainty, but it ws not 3 and perfectly 
Certain; ſome Things are in their Nature uncertain, ſome Things ac- 
cidentally ſo; and to argue that if ſuch a Thing as this Rent is, he not 
uncertain, then this is certain ; 2 certain, then it W + 
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bind che Remainder Man, is notia.fair Way of arguing; the firſt will 


not follows for there is a wide Medium between. not abſolutely uncer- 


tain and pertain, for future Events may alter the Caſe 


here, fo tis 


not, Abfalutely uncertain or certain. as if he can be ſo able or fo lucky 


as to pitch upon the Sum which was the antient Rent; and if he can 


alſo prove it to be fb, and if it ſhall happen that the other: ſhall not 
bs able to prove that any other Sum was tlie antient Rent, then theſe 
three Fs being ſo luckily with him it may be a good Leaſe, and he 


may recover his Rent; but on the contrary, if in any of theſe I, he 
ſhould happen to be at a Loſs, he can't bo certain, but muſt fail, and 
the Leaſe is bad, ſo as to be abſolutely void for Uncertainty, and the 
Remainder' Man, for whoſe Sake the Limitations are intended, is no 
Party: Now as this Caſe is, tis poſlible it may never be reduc'd to a 
Certainty, for the Remainder Man may meet with Difficulties inſu- 


perable, and if any Uncertainty is in it, the Leaſe is void as to him; 
but to prevent any ſuch Uncertainty, there may be reſerved the antient 


Rent or more, and that's alternative, and then the Leaſe will be good, 
according to the Settlement. *Tis ſaid the antient Rent is certain, by 


referring it to the laſt Rent at, or next before, the Time of the Settle- 


ment, where no Leaſe was in Being: With Submiſſion to greater 


Judgmen:s I cart agree to that; ſuppoſing it were twice at a greater 


and once at a leſſer Rent; I take the two former Leaſes to be the 
antient Rent, for the laſt might be made by him that had the Fee, 
who is not bound to reſerve the antient Rent, but may let it for 
nothing if he pleaſes ; here are Lands antiently demiſed, whereof Fines 
have been taken, ſo that here is a flat Impoſſibility to make that Di- 
ſtinction, becauſe the Rents have, in all Probability, been more or leſs, 
as the Fines have been higher or Jower. A third Thing I premiſe is 
this, That the Reſervation and Deed being to be made upon a Reſtraint 
of the Power, muſt be taken ſtrictly againſt the Tenant for Life, be- 
cauſe of the limited Acts he is to purſue, and liberally for the Re- 
mainder Man, becauſe that Reſtraint was intended for his Benefit ; and 
there are Multitudes of Authorities in the Books, that ſuch à limited 
Power is to be taken ſtrictly againſt Tenant for Life, where the Reſtraints 
are put upon him for the Benefit of the Remainder Man, and if we 
ſhould go on both Reaſons together, it muſt ſhll be taken for the Bene- 
fit of him in Remainder ; and for this I inſiſt on the Reverſe of the 
Reaſon in Mountjoy's Caſe, 5 Co. 3. b. That was an Eſtate Tail created 
by Parliament, &c. he had a narrower Power by the Act than the 
Law would have given him as Tenant in Tail, therefore that muſt 
have a reaſonable Conſtruction, according to the Meaning of the Act: 
But vice verſa, here the Power. of Tenant for Life is by way of en- 
larging the Eſtate, and being in Augmentation of it muſt be taken 
ſtrictly, and ſo it mult be taken according to general and natural Rea- 
ſon ; now according to that, this can't be a Leaſe to bind the Free- 
hold and Inheritance of the Remainder for in Conſtruction of 
Deeds the true genuine Senſe and Meaning of the Parties muſt be 
attended to, and fo we muſt confider each Part of the Power in the 
Deed; and that in reſpect of the Rent reſerv'd, K— 
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muſt be in as good « Condition 25 the antient Perſons chat held the 
'Eſtateienjoy'd the ſame; it was-not intended that general Words, 
thoſe 


eſpeciall mentioned in the Settlement, ſhould be verbatim turned 
inca's Aefervaride in the Leaſes, but the Intent provided for a Cer- 
tainty to be had in every Reſervation of what Rents ſhould be re- 
ſerved,:and that to de in particdlay; ſo that he in Remainder, 125 
have a Remedy upon his Action for nt relefved certain, and in 
Ternits 2oiformerly had deen uſed to be reſerved, for the Land, or at 
leaſt, ſo as it might be reduced to à certain Rent by referring to a 
Certainty; and this is the plain and honeſt Meaning of the Parties, 
and not to involve the Remainder Man in rege dene and 
Uncertainty, as in this Caſe he is otherwiſe obnoxious. to, . Iis ſaid 
the antient and accuſtomable Rents being reſerved, there will be, a cer- 
tain Sum reſerved ; but here tis diſputable what the wntiene Rent 
was; and *twas intended that a certain Sum ſhipuld be telewd where 
the wou d be indiſputable, for a certain Sum in all Ales muſt be 
reſerv'd, and the contrary wou'd produce great Inconvenience, for al- 
ways a certain Sum was antiently * and ſo it was intended by 
having the Counterparts; and I rely upon it in this Caſe, that he ig 
under greater Diſadvantages than any Freeholder 1 pai 4 hath been; 
for let us conſider what it is that by allowing this Leaſe to be good 
the Reverſioner muſt prove, he maſt prove the Laa ids and Rent he avowa 
for to be within the Irisdive Words of the Leaſe, and that the Leſſor 
was in Poſſeſſion, which he can't do here becauſe tis promiſcuous, and 
can't be known what Lands, for what Rent, but if there had been a 
Counterpart, the Leſſee would be forced to ſay the Leſſor was in 
Poſſeſſion, and ſo the Leaſe wou'd be a Concluſion, at leaſt an Evi - 
dence of the Rent, but here he muſt prove that ſuch a Sum as he de- 
clares for, and neither more or Jeſs, was the ancient Rent, or the Te- 
nant will baffle him as often as he pleaſes; the Rent here reſerved is 
neither like, nor the ſame Reſervation or Rent that uſed anciently to be 
reſerved; and to argue, that though an expreſs particular Sum had 
been reſerved, the Tenant might put it upon him to prove, that it was 
the ancient Rent or more, and ſo he in Remainder, muſt-prove what 
was the ancient Rent, although a certain Sum had been reſerved, that 
is not to be argued ; for tis a hard a that a Man ſhould go 
about to deſtroy his own Leaſe he holds under, for ſo twould be; for 
otherwiſe, he can never avoid Payment in an Action of Debt for the 
Rent; and if in ſuch Action, he ſhould deny that to be the ancient 
Rent, the Leſſor, or he in Remainder, might Ling his Eje&ment, and 
upon ſhewing the Denial upon Record, would recoyer the Land and 
ut him out; now this Cafe varies here, for the Tenant may battle the 
or 20 Times over, * keep the Lands in deſpight of his Teeth; 

but if the ancient Rent had been referved, there would be no Danger, 
and the Remedy as well as the Leaſe, had been good, but now he may 
ſhift here, as often as he can ſhew there was anciently any, Rent ro- 
ſerved, which differs from that demanded. So that I muſt be of Opi, 


nion, that this Reſervatiog in the Manner here worded, is reſerving a 


worſe Rent than uſed antiently to be reſerved ; and that the Reſtraint = 
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mdetne Settlement means, that hem ainder, ſhall have the ſame in all 
material Qualities, as well as the Quantity of the Rent, and a 
to attain to the Certainty, and to recover the Rent as well: as the for- 
mer Freeholders could. There are many Caſes put to this Pbint, in 
Moumtjdys Caſe, in 3 Cook. And I take them all to be very good Au- 
thorities, becauſe, being ut by Council at the Bar, they were never 
deny'd to be Law; as, a Reſervation of Rent to be paid at two Days, 
where anciently it had been paid at four not good; ſo. if paid in Silver, 
where anctently it yg been in Gold, yet many others there put on 
other Points, were deny'd to be Law. 6:4: ng. © Yar! 19) 
. Fourthly, That this Leaſe, as againſt the Leſſee, is not void, but 
againſt the Remainder Man it is void, becauſe not ſo beneficial: as uſual; 
and a very, Minute Difference will ſerve to avoid it, which might have 
been prevented in putfuing the Settlement, by reſerving more than the 
ancient Rent; but Here is none, and if there be, it muſt have all the 
beneficial Qualities of the Rent anciently reſerved, - and thoſe ought to 
be reſpected, received and obſerved, ; as Mountjoys Caſe ſays; and 
there are ſeveral Caſes for want of that, pot) be Law, as Silver 
for Gold, or two Parcels or two Manors conjoyn'd, or a Part of a Ma- 
nor at a proportionable Share of Rent, or part of the Rent ; as if 20 
Acres had been let for 20 Shillings each, of equal Value; it is not a 
good Leaſe if 15 of theſe are let at 15.5. Rent each; and our Caſe is 
much ſtronger, becauſe the Original Parties to the Original Power, have 
laid a Streſs on this very Thing, as if they foreſaw and would prevent 
it; for the Leſſee by that, is to execute and ſign a Counter Part of the 
Leaſe, but the Deed here ſignifies nothing, *tis a mere Shadow ; and as 
the Manors were anciently parcelled out at diſtin& Rents, the Tenant ma 
deny he holds any particular Parcel; he may fay theſe and theſe Lands 
are not contained in any Box, (as I may call it) of ſeveral Leaſes, and 
inſiſt upon any Rent he pleaſes, in 20 ſeveral Actions, brought by the 
Remainder Man, and may Non-ſuit him on the Evidence of every one 
of them, and he is eſtopp'd to ſay (nothing but figning and ſealing) it 
was intended, -that ſeveral Leaſes ſhould be made, and ſeveral Counter- 
parts, and ſeveral Rents certain reſerved, &-c. which can never aſcer- 
tain that, for which the Settlement, and the Parties intended to pro- 
—.. | 
Another Reaſon, or rather an Obſervation, which may ſerve to anſwer 
what my Lord Chief Juſtice Holt ſaid, That if the Settlement were cer- 
tain, the Deed was as certain; and that the general Word: in the Power 
are good for a Reſervation, ' But a true Way to execute a Power like 
this, is not to do it in the general Words of the Power; in all ſuch 
Caſes, they muſt reduce the Rent to a Certainty by particylar expreſs 
Words. Suppoſe, (as I have ſeen in ſome Deeds) that there was a Pro- 
viſo in every Leaſe, there ſhould be. inſerted ſuch Covenants, as are 
uſual to be inſerted in Leaſes in that Couritry where the Lands lye, &. 
| Toy and a Leaſe ſhould be made with a Proviſo in the very Words of the 
| Deed, that would not be good ; nor could 1t be aided by any ſpecial 
1 Verdicts, finding the Covenants uſual, &c. and the Words or more alter 
| it extreamly, and the Leſſor muſt lay hold on the ancient Rent, or 
ITT a more; 
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more; whereby tis denoted, that in Obedience to it, he muſt do it one 


Way or other; but ſtill it muſt be certain. 17 
A third Obſervation or Argument which I make is, admitting the 

Rent reſerved not neceſſary to be a certain Sum, ſure it muſt at leaſt 
refer to an abſolute Certainty, as 1n the Caſe of Leviſon and Pigor, 
there was an abſolute Mathematical Certainty, than which nothing can 
be more certain; for the Power provides, that it ſhould be at leaſt 12 5. 
for every Cheſhire Acre, ſo that it muſt refer at leaſt to ſomething cer- 
tain ; but this refers to nothing that is ſo; but on the contrary, to a 
Thing that is a fluctuating Cuſtom or Ulage : *Tis certain, that at the 
Time of an Old Leaſe, there was a Rent exiſting, and 1t was then 
known certainly what it was, and to make it good, it muſt now be alſo 
known what it is; but may be it is unattainable by human Knowledge; 
as to the Thing in Queſtion, it is certainly abſolute and general, but 
we mean uſeful Certainty, for the Benefit of Property; and in that 
Reſpect, referring to Uſage and Cuſtom, is uncertain; and therefore 
Certum eſt quod Certum reddi poteſt; if fitted to maintain, that whatever 
is in itſelf once certain, muſt be ever certain, will not be granted; for it 
may or may not be certain, according to future Events, and much leſs 
to bind a third Perſon ; and it is contradicted by Owen and Apree's Caſe, 
o. Car. 95. Suppoſe it had been referring to a Leaſe or Leaſes be- 
tween ſuch a one and ſuch a one, that alſo had been void between the 
Leſſee and the Remainder Man, becauſe the Ræverſioner might loſe the 
Leaſe; and fo there is not an Equivalent to which he may at all reſort 
to be aſcertained, as in Leviſon and Piggot's Caſes ; therefore *tis not a 

ood Reſervation, where *tis not certain in itſelf, but refers to ancient 
Uſage and Cuſtom. There is one uncertainty as to Nature, and another 
as to the Underſtandinz. As for ſaying that a Verdict would have aſcer- 
tain'd it, that would be aiding a legal Defe& ; and to go before: a Ma- 
| ter or Jury to find what were the ancient Rents, is ſupplying a Defe& 

which has — made in executing a Power againſt common Right: 
Here 1s really not an abſolute, but a conditional Reſervation, good 
indeed, between the Leſſor and Leſſee, but not to bind the Remainder 
Man; the Condition is, I let theſe Lands abſolutely, and if an ancient 
Rent can be found, and you the Remainder Man can prove it, then I re- 
ſerve it to you; but if there be none, or if there be, and you can't -prove 
it, are to have none. wr 

here is another Uncertainty, which I don't need to rely on, and 

that is in the Thing demiſed, and that runs to 4pree's Caſe; where 
Lands are demiſed by' ſufficient Deſcription, the Leſſee can't: go back, 
unleſs he forfeits the Leaſe 4 but here they are ſo demiſed, that tho 
the ancient Rent had been reſerved, yet the Tenant may ſay; they are 


either more or leſs; but if they had been diſtinctly demiſed; - and he 


ſhould ſay fo in Pleading, he would forfeit his Leaſe ; but here is no 
Light at all for the Leſſor to go by, though he finds the certain Rent; fo 
that *tis only a bare Poſſibility ; that by the Help of great Charges, and 
good Fortune and Induſtry, he may come at his Rent, if he eat aſcertain 
the very Lands anciently demiſed, and their reſpective Rents;; for if 
either the Lands or Rents be miſtaken, he is ſtill to ſeek. For if Lands 


are 


= 


tool, 1 
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are leaſed for the Rent reſerved anciently on thoſe Lands, and there 
be more Lands in the Leaſe than anciently were let, that is not a good 
Leaſe ; but if lefs or fewer Lands than anciently were let, be demiſed 
for the ſame Rent, it's certain that had been well. 

In the next Place, if there had been a Recovery, and a Leaſe of di- 
vers Lands in the Recovery, that had been bad, and the ſame Uncer- 
tainty would hold ; but the ancient Rent being a Sum of Money, you 
might reſerve more than the ancient Rent; and ſo it appears, that tho 
I had reſerved by the Words ancient and accuſtomable Rent, that would 
be void; whereas, if J had reſerved a Sum of —_— though it was 
no more than the ancient Rent, that had been good. that Certum eft 
quod Certum Reddi poteſt, will not do in this Caſe; beſides, if you can 
maintain the Reſervation on the Leaſe, yet the Leaſe is not in Severalty, 
as the Lands were formerly deviſed ; And therefore *twill be that Caſe 
cited in Point. Or 1f you ſhould make it a Several Leaſe, yet there are 
more Lands; and then it will be a ſtronger Caſe againſt you, than if there 
had been leſs. But ſay you, tis the ancient Rent is reſerved only, for the 
Lands anciently demiſed; that won't follow, for the ſame Lands are 
not demiſed in the ſame Several Leaſe, The Words are Severally and 
not Fointly of all the Lands in the Settlement, reciting the Meſſuages, 
Tenements and Hereditaments in ſeveral Manors, in the County of 
Cheſter, and all and ſingular the Lands compriſed in the recited Power, 
Habendum for 99 Years, if Sir Charles Orby, &c. ſhall ſo long live, 

yielding and paying therefore yearly the ancient and accuſtomable Rents 
uſually reſerved, and . — ſaid heretofore) in the leaſing Part, 
only there is a ſeverally (for the Leaſe is ſeveral and not 2 all the 
Landsin the County of Cheſter, &c. and alſo of all the other Eſtate, &c. 
*Fis indeed a Severance, but the minuteſt that can be ſuppoſed. Sup- 
poſe a Leaſe is of four Fields, and four Meſſuages ſeverally, where uſu-: 
ally only two Fields and two Meſſuages were let, that would not be good; 
for 1t ought to be a Severance of all the Things demiſed and take the 
Words to be ſuch, that the Lands are uſually perhaps let by Manors, c. 
and the Reſervation is ſeverally, & c. but may have a Relation to the 
Uſage or Cuſtom, and in the demiſing Part, it is ſaid anciently demiſed; 
ſo that the Conſtruction that is endeavoured to be put upon it, would 
carry the Reſervation to be ſeveral, farther than any Caſe yet has done: 
The Lands paſs by this Deed, all during the Life of the Leſſor; and 
therefore tis one Reſervation ſingly of all the Rents, for all the Lands 
and Manors. Thereef reſerving ſeveral Rents, will not be good for a 
Demiſe of them, where they are uſually let ſingle or together, and the 
calling them ancient reſpective accuſtomable Rents, is denoting what they 
were, not what Rents are referved ; and cited, Dy. 309. a. Hob. 303. 
Moor 201. *Tis true the ſeveral ancient Rents are reſerved, but not 
for the ſeveral ancient Tenements, and reſpectively only denotes but does 
not reſerve (or refer) therefore I am of Opinion, that the Demiſe, 
though ſeveral, and not joint, cannot be made any other Severalty than 
the old Demiſe, and that won't do the Plaintiff's Turn, for that will 
be for all the Lands; and that will be Owen and Aprec s Caſe, and fo 
let in à Manner never let before, Here are more Lands than anciently 
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were let; you won't ſay that the Rent was not as well reſerved for the 
Lands not anciently demiſed as for thoſe Lands that were; the Leaſe 
did paſs as much; and as for the Reddities, tis, for all that was leaſed ; 
and that Part that was not anciently demiſed being evicted, it muſt be 
apportioned ; for there is no Covenant for the Leſſee to pay the ancient 
Rent for the old Lands, in Caſe the reſt ſhould be evicted; therefore 
agreeable to common Right, againſt which the Power is made, and to what 
was then intended by the Settlement, the Leaſe not being ſeverally, much 
leſs ſingly, tis void; for the general Courſe being in executing theſe 
Powers, to make the Deeds and Leaſes in particular Terms, and not 
according to the general Words of the Power ; and now, fince thar, 
when theſe Powers have been perhaps, and I believe are much ancienter 
than the Statutes for enabling Eccleſiaſtical Perſons; this is the firſt At- 
tempt that ever was made to delegate the Power generally (as I may 
ſay) that was to be executed particularly, in the ſame Manner as they 
were done before; and for that it would be fatal to all Remainder Men, 
becauſe the Tenant for Life might on a ſudden at any Time, make a 
Diſpoſition of the whole Eſtate in this uncertain Manner; and being a 
new Invention in Derrogation of Common Law, and tending to intro- 
duce Perjury, Forgery and Frauds, the Courts of Equity won't aid it 
by any Means; *tis to be utterly exploded, like the Attempt of Juſtice 
Richell, mentioned in Littleton , and therefore I am of Opinion, tis 
not a good Leaſe to bind the Remainder Man. 

And the Lord Chancellor accordingly decreed, Sir Henry Hobert 
ſhould be Truſtee for the Uſes in the Settlement, and permit his Name 
to be uſed, and decreed an Account of the mortgaged Eſtates ; and if 
the Plaintiff ſets up Title for the Inheritance and Mortgage, he muſt 
account for the whole Profits, as the Defendant's Council inſiſted on; 
but if the Account was any Way delayed, then a Receiver to be a 
pointed. But he refuſed to ſpeed the Account upon the Face of the De- 


cree, becauſe *tis to be preſumed, all Parties will obey. Then it was 


moved, that for the Sum of 80co J. deviſed by the old Earl Charles, to 
the Lady Gerrard, and by her deviſed to young Earl Charles, who de- 
viſed the ſame to the Defendant's Intereſt, might be diſcounted for the 
ſame by the Plaintiff, as Adminiſtrator to Earl Fitton, the Time 
Earl Fitton enjoyed the Eſtate ; but to this, the Chancellor anſwered; 
that Earl Charles the younger having the Fee Simple in Reverſion, and 
the Fee being now fallen into the Party who was to have that Money; 
Shall he not have it out of the Eſtate? For tis not Perſonally due on 
Earl Ftton; and it is too hard to give Intereſt for it to you that 
have the Fee, the ſame being a Perſonal Demand; twas urged, Arwood 
and Thomas's Caſe in the Houſe of Lords, was the ſame, where ſhe re- 
covered her Portion after the Fee had fallen into her ; but the Chancel- 
lor ſaid, perhaps that was becauſe of Fraud in the Truſtees, and fo 
would not decree any Intereſt for it, but that all Writings, except ſuch 
as concerned the mortgaged Eſtate ſhould be delivered up, and thoſe 
alſo, when the Poſſeſſion came to the Defendant, and decreed Coſts for 
the 4000 J. only, as Mortgagees uſually have in this Cour. 
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A agreed with B. to give the ſaid B. 2000 J. to be laid out by 
* the ſaid A. and this he gave asa Marriage Portion ; the Marriage 


ſhall ve taken took Effect, and the ſaid A. laid out the Sum of 1000 J. in a Purchaſe, 


in Satis- 
faction of 
Debts, 
Marriage 


Portions, Oc 


and afterwards mortgages thoſe Lands, and then ſettles according to the 
Articles, only he failed in one of the Limitations directed by the Arti- 
cles; A. after, made his Will, and deviſed thoſe Lands to his Wife for 
Life, and alſo a Money Legacy, and gave Legacies to B. and his Chil- 
dren, and dy'd without Iſſue of his Body, leaving the Children of B. 
his Heirs at Law, who, together with B. brought their Bill againſt the 
Widow and Executor of A. to have an Account of the Profits, and for 
Performance of the Articles; the Chancellor ſaid, that the Lands that 
were ſettled according to the Articles of Inter-Marriage, were a good 
Performance, ſo far as the Value was over and above the Mortgage ; 
and *twas inſiſted on by the Council, that the Legacy ſhould go in 
Exoneration of the reſt of the 1000 J. which the mortgag'd Lands 
would not anſwer for, that if A. be indebted to B. and by his Will 
ow B. a Legacy, that Legacy, if Equivalent to the Debt, ſhall ever 
taken to be in Satisfaction thereof; but it was urged on the other 
Side, that the Legacy ſo deviſed to the Children, was a Grandfathers 
Bounty, and could not be intended to go in Exoneration of the Heir's 
Demand, to whom the Eſtate was to come, eſpecially, becauſe at the 
Time of the Legacy, it was not known whether he would be Heir, or 
take any Thing by the Settlement; beſides, it was given in Company 
with his Siſters, and the Controverſy is now between the Executor of 
A. and the Plaintiff, and not between him and a Creditor : Alſo the 
Plaintiff and Defendant are Legatees in equal Degree, and there are Aſ- 
ſets enough to anſwer all, and no Credirors in Danger. Yet the Lord 
Chancellor directed the Maſter to enquire what Aſſets by Deſcent in 
Fee, and other Perſonal Eſtate, came into his Hands, to be as Part of 
the Satisfaction of his Demand, and put the Caſe of A's receiving 1000 l. 
to my Uſe, who dies and makes me Executor, that ſhall be a Satisfa- 
ion ; and for theſe Reaſons further, that he gave Legacies to all that 
could take by the Limitation agreed upon in the Articles; wherefore 
the Caſe is ſtronger than where it is given to one he owes it to; for 'tis 
harſher to underſtand, as the Council for the Plaintiff argue, his Intereſt 
ſhall guide his Intent, which is a very fallacious Way; for he did not 
intend any Thing but to ſatisfy, and if not ſatisfied, then in ſtrictneſs of 
Equity, he would have apply'd it ſo; and if you be ſatisfied, then you 
are miſtaken as to the Intent, and ſo the Legacies muſt go in Satisfaction; 
and in Caſe, where one has a Debt due, either in Law or Equity, an 
the Debtor bequeaths him a Legacy, if other Creditors prefer their 
Bill againſt the Executors, to be paid their Debts, that ſuch Legatee 
not having received his Legacy, muſt ele& to come 1n as Creditor ; for 
if he ſhould be a meer Legatee, the Creditors; muſt be firſt ſatisfied, 
and then, perhaps, there would not be ſufficient left to pay him; 
3 whereas, 
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whereas, as if he was a Creditor, he was in equal Degree with other 
Creditors; and that if ſuch Legatee prefers a Bill to be paid, tis the 
ſafeſt Way for him to ſue as Creditor, and not as Legatee On that 
when the Money is. paid him, it ſhall go in Exoneration of both; and 
he ſaid likewiſe, that where the Obligee 1s Heir to his Father, he ſhall 
have Satisfaction of the Executors, notwithſtanding he has Aﬀets by 
Deſcent, and that the Legatee in ſuch Caſe, if he will receive any Be- 
nefit, where other Creditors are bringing in the Executors to Account 
to pay them, he muſt ele& tocome in as a Creditor, yet the Creditors by 
Conſent, may admit him to come in as Legatee, to have an Account 
with them. 


Daviſon verſus Goddard & U & AT. 


OHN WALXER by his Will deviſed 101. per Amen to A. for The Teſte 


Eitate with 
made his Wife ſole Executrix, and died; and ſhe after made her Will, 10. per Ann. 


Life, chargeable on ſeveral Houſes whereof he was poſſeſſed, and 


t 


o B 


and J. S. Executor, and thereby alſo deviſed 10 J. for Life to 4. and '? % De- 


J. & being afterwards ſeized in Fee of an Eſtate of Inheritance of his vice 
alſo charges 


it with 
101, per Ann, 


pay his Debts and Legacies, and afterwards that the ſaid A. ſhould after which, 


have and receive the Sum of 20 l. a Year for Life, and gave other — to 


own, ſettled his Eſtate on himſelf for Life, Remainder to his iſt, 2d, 
Gc. Sons in Tail, Remainder to Truſtees for 99 Years, in Truſt, to 


Annuities, and afterwards died without Iſſue, whereby the Term veſted 
in the Tuſtees to execute the Truſt ; and the ſaid A. preferred his Bill 
againſt the Truſtees for Payment of the 20 J. deviſed to him by the 
ſeveral Wills, for * 9.5 

to him to which the 
And the Queſtion was, whether the ſaid A. ſhould have the 20 J. on Yo 
or 40 l. in regard that the ſeveral Annuities of 10 /. amounted to the 


0 
with 201. per 
A 


es it 


nn, Quere, 


if A. ſhall 


Sum of 20 J. and the Eſtate on which the ſaid ſeveral Annuities were 


charged coming to the ſaid F. S. and he having out of his - own 
Eſtate alſo granted an Annuity of 20 J. to the ſaid A. for Life: 
Queſtion, Whether that ſhall be conſtrued in Satisfaction of the 20 J. 
he was obliged to pay purſuant to the ſeveral Wills. Mr. Dolbin and 
Mr. Hote argued, that they were ſeveral and diſtin& Annuities given 
and granted at ſeveral and diſtin& Times, and iſſuing out of ſeveral 
Eſtates, and that therefore it could never be conſtrued that the 20 J. 
by the Settlement granted, ſhould go in Satisfaction and Exoneration 
of the 20 J. Annuities that were bequeathed by ſeveral Wills. 
Mr. Vernon argued to the contrary, that it could be but one 20 J. per 
Ann. and not two; and there are Incumbrances on his Eſtate, and he 
owes Debts, and therefore tis plain he intended the laſt 20 J. ſhould go 
in Satisfaction of the firſt ; and that is a common Caſe, where a Man 
is obliged to make a Payment, and he by Will or Deed: gives any 
Thing to the ſame Perſon, it ſhall be intended prima facie for the 
Debt: The Caſes of Brice and Brice, Fuſſon and Fulſon, and Xeywich and 
Thomas are in point, Sir William "_ having two 1 
ſey 


having waſted the Aſſets, twas a Debt due have 40 l. or 
ruſt was ſubject, as alſo for the 20 J. —_ : _ "Ben 


— 


Curia. 
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: Deed, had Inſtructions to ſwear what he was obliged ; and he ſwears 


be nothing left; now *tis not to be preſumed he would give 201. An- 
nuity over and above the former, and leave the Heir a ſtarving ; and fo 
another Witneſs ſwears, that he intended the 20 J. ſhould go in full of 
all Demands; beſides, at the Time of the Settlement, though he knew 


Conſtruction of both 20 Pounds was to hold. Lord Chancellor agreed 
the Gifts by the Will good, and that where a Man is Debtor in 10 J. 
= gives 20 l. that it ſhall be a Satisfaction, not a Legacy, and that he be- 


Point; yet *twas agreed the Coſts ſhould be decreed againſt A. the 


* 


ſeveral Counties ſubjects one at one Time for Payment of 50001. and 
at another Time ſubje&s the other Eſtate to the Payment of 5000 J. 
but both were for Portions for younger Children, and altho' the Main. 
tenance and other Terms in both Deeds were different and ſeveral: 
yet it was decreed here, and affirm'd in the Houſe of Lords, that 
— one 5000 was charged on both the Eſtates. So Fon upon Mar- 
riage, ſettled his Eſtate ſubje& to the Portions of younger Children, 
and afterwards purchaſes another Eſtate, and ſubjects it to like Portions, 
and 'twas decreed to be only a double Security, not a double Charge, 
Mr. Ho diſtinguiſhes ſtrangely, when he ſays it could not be intended, 
that 20 J. ſhould go in Satisfaction of 15 J. becauſe *tis more. I think it 
were more ſtrange that 15. ſhould go for 20 J. becauſe tis leſs; and 
yet even there, it would be no Obſtruction, as it has been often ruled; 
ſo if I owe one 1001, and bequeath him 1000 J. the 1000 J. is given 
in Equity. It is ſaid, that the 101. deviſed by Walker, is not for ſepa- 
rate Maintenance, nor is it material it ſhould ; let them agree that 
among themſelves; for what comes in Lieu, will have the ſame Qua- 
litication; but it is material, that the Perſon employed to draw the 


this was intended a Satisfaction for the Annuines ; tis alſo conſiderable, 
that if all the Debts were paid, and alſo thoſe Demands, there would 


all this, he directed 201. and 20 l. Annuities, which might poſſibly 
upon his Eſtate; but it was impoſſible they ſhould take Place if this 


ieved in his own private Opinion, that 20 J. Annuity was intended for 
Satisfaction, and that as Mr. Dolbin ſaid, there was no Caſe like this in 


Plaintiff, "becauſe he knew in his Conſcience that 7. S. intended Satiſ- 
faction, *T was alſo agreed in this Caſe, that the Defendants might read 
their own Anſwer by the Draught, but if it had not been their Anſwers, 
it muſt be by Office Copy, &c. that what an Infant receives in Right of 
her Mother, of the Eſtate, muſt be ſubje& to his Annuity ; for the Pa- 
rol ſhall not demur in Prior Incumbrances, nor in Truſts for Sales, but 
in Equanes of Redemption only; and the Court decreed the 201, firſt 
deviſed, muſt be paid Prior to the other 10 l. by the Executor, and if 
A. will take the 20 J. Annuity by the Settlement, he may ſubje& him- 
{elf to all Incumbrances z but the Incumbrances prior in point of Time 
to be preferred, and the other Incumbrances had Nonce of the Deed to 
be poſterior to their Incumbrances; and therefore the Incumbrance by 
Judgment being a Lien on the Land, prior to the Grant of the An- 
nuity, ſhall be preferred before the Grant of the Annuity, becauſe his 
Charge on the Land is poſterior. . 01 = 
$4 „1 FE: 13 „50 I 
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W Hungerford, againſ# Walter Hungerford. 


Dare Hungerford, 18 May, 1663, deviſed his Manor of Chilton, 1; of 
to William Battyman and Walter Hungerford in Truſt, to fell after Lands in 

his Deceaſe, and to pay the Money to his Executors, who was to di- DH 

vide the Purchaſe Money in four Parts, the firft Part thereof to come 

and be payable to his ſecond Son Robert, and three Parts to his youngeſt 

Son John, and his Tenements in the County of Wilts, to be ſold by 

them, and the Money to be paid to his Executrix, to be recommended 

to her as a Legacy to Robert and Fobn's Uſe, and 1f one of them die, 

the Legacy to be void, and made his Wife ſole Executrix and died: 

Fobn ſurvived a Year, but no Sale was made in that Time, and after- 

wards died the 13th of October, 1668. The Act of Diſtribution was 

made afterwards in the Year 1670; the Mother, the Executrix, ne- 

ver adminiſtred to the ſaid John, but after her Death, the Adminiſtra- 

tion generally (not de Bonis non, &c.) was granted to the Defendant, 

who was the eldeſt Son, by the Settlement or Will, the Reſidue of the 

Eſtate of his Father, was limited to Sir George the Plaintiff for Life, 

ſans Waſte, with Power to make Leaſes for three Lives; Remainder to 

A. for three Lives; Remainder for Life to his Son George; Remainder to 

the firſt, and every other Son of George the younger, in Tail Male; 

Remainder over. Young George, at the Inſtance of his Father, agreed 

to ſuffer a common Recovery, and charge the Eſtate with J. 

58 1500 J. to one Robert Stanley, and 2500 J. to one Thomas 

Edwards, and in Conſideration of his joyning the ſaid George, parted 

with all his Powers, and in Lieu, had given * a Cottage called Colt- 
mant, in Fee worth 28 J. per Ann, and George the younger dying, the 

Eſtate came to his Brother Valter the Defendant in Remainder, with 

whom, Sir George the Father coming to an Agreement, about paying 

the Intereſt of the Mortgage, he accepted of a Letter of Attorney, to 

have, take and receive the Rents of the whole Eſtate, and to ſee and pay 

off the Intereſt of the Mortgage, 1673. The Mother, the Executrix of 

Edward, by the Name of the late Wife, and Relict of Edward, (tho 

Adminiſtration was never granted to her for Fobn) and the Truſtees, 

joyn d and fold all the Legacy Eſtate to Robert, the Son and Legatee 

Edvard, and he deviſed to one Hungerford and Smith, to the Uſe of 

young George Hungerford, and his Heirs for ever ; by which Means 

Coltmans came as before, to the Plaintiff and his Heirs, by the Diſpoſi- 

tion of the ſaid George; and the reſt of the Eſtate came to the Defen- 

dant by Deſcent, who having Occaſion for Money, ſold Chilton for + 

1500 J. having firſt got about 500-4, Fine for a eaſe, and gave a 206017: 

Bond, to make a Conveyance thereof, to which the Father ſhould- be 

Party; who clanned à Title thereto as Adminiſtrator to John, to have 

the ſame ſold, and three Parts of the Money arifing by the Sale; the 

Plaintiff refuſed to join, unleſs he had half the Purctiaſe Money; the 

Defendant offered him 300 l. at length, in Confidetarion (as it was al. 

ledged) that he would let the Defendant come into preſent Poſſeſſion of -; 
SIS 3 I 2 100 8 


Term. Paſcha, 7 AxNx, in Chancery. i] 


ab. 


100 Years of the Eſtate, it was agreed that the Plaintiff ſhould have 


1000 l. of which 600 1. was at ſeveral Times paid to clear his Debts, 
and there 1s a Deed not witneſſed nor endorſed, but ſealed and deli- 
vered by Sir George, dated 18 Feb. 1700, for 222 l. and 991. acknow- 
ledged to be received by Sir George; and alſo a Bond of 95 l. from 
young George, to one Owen a Taylor, who had ſued Sir George for 
122 J. for Work done, of which 201. was for himſelf, and 1c21. for 
young George; and Sir George upon Payment of the Debt, took it up 
and cancell'd it; but one Butler, who was George's Executor, was not 
before the Court. Twas agreed in the firſt Place, that Sir George was 
entitled to the Legacy of John, as his Adminiſtrator, or to three 
Fourths of his Eſtate to be ſold as Brother and Heir, becauſe the Words 
became due and payable, referred only to the Time of Sale, and he died 
before his — veſted, and ſo it muſt deſcend, or elſe the Words are 
unneceſſary, eſpecially in this Caſe, when he left neither Wife nor 
Child, on the Reaſon of Sir Thomas Doleman's Caſe. But the Chan- 


cellor told the Sollicitor General, that Fohn had ſurvived Edward the 


Deviſor, and if he had ſurvived the Sale, and left Wife or Child, it 
would veſt; and ſo if he left any Repreſentative, the ſame would veſt 
alſo in ſuch Repreſentative, and that tho' no Time is limited for the Sale, 
K a reaſonable Time was intended, and the Adminiſtrator had a 

ght to joyn in the Sale as the Mother did, though without Admini- 


ſtration for the diſtributive Right veſted, if any Body dies; and he, 


= 


2 
797 


who has ſuch a Right, it ſhall go to his Executor or Adminiſtrator; and 
agreed, ſhe had the Poſſeſſion as Executrix to her Husband, and the 
equitable Right as Adminiſtrator to her Son; but Mr. Sollicitor deny'd 
that ſhe could have any diſtributive Right, being before the A& of Di- 
ſtribution, or any Intereſt in her, and ſo it muſt reſult to Sir George. 
Another Queſtion aroſe about the Sale, whether good or not, when 
the Executor and Truſtees had joyn'd to fell, for the Truſtees by the 
Deed may ſell, and pay the Money to the Executrix. But the Chancellor 
{aid, by their having Notice of the Truſt, they ſhould ſell it, ſeemed that 
all Parties in Intereſt had joyn'd, but did not give any Opinion in it. 
The next Queſtion was, whether the thouſand Pound was for joyning 
in a Deed for the Sale of Chilton, or for the Annuity alſo; and the 
Chancellor ſaid, that though in his own private Opinion, he thought 
the Annuity was agreed to, yet it being in Proof and a colourable Ti- 
tle in Sir George, as Adnuniſtrator to Fohn, and that 100 J. being of- 
fered, and half of the Purchaſe being treated for, he allowed the 6007. 
already paid, and all the Securities to be delivered up that were paid 
off by the Defendant. 
Another Queſtion was about the 4000 J. if Sir George muſt pay any 
Part of the Principal, or only keep down the Intereſt ; and after a long 
Argument, and many Divertities taken by Sir Thomas Powyſs, twas 
agreed, as where a Deviſe is of an Eſtate incumbered, and where a 
Tenant for Life prevailed on the Remainder Man, to be ſecurity in 
joyning, to ſubje& the Eſtate ; and = Lord Chancellor took Occaſion 
to mention the ſaid Huntingdon's Caſe, who having prevailed on his 
Wife to joyn in charging her Eſtate, he afterwards paid off the 
Incumbrances, 
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Incumbrances, and would have continued the ſame thereon, and had 
the Decree of this Court for that End againſt all Equity ; but that 
Decree was reverſed in the Houſe of Lords: For if a Man mortgages 
Lands for my Debts, and I afterwards pay the Debts and get an 
Aſſignment of the Mortgage, yet the Land is diſcharged : Now the 
Caſe here differs, for it ſeconds in Contra& the parting with the 
Power, and veſting the Fee in George, who could only by a common 
Recovery create a conditional Fee, viz. by barring of his Iſſue, have 
only an Eſtate to him and his Heirs whulſt he had Heirs of his 
y, and by this joining of Sir George he had the whole Fee ; and 
becauſe of theſe Conſiderations young George could not compel his 
Father to pay the Principal, but only keep down the Intereſt, much 
leſs the Defendant, who had accepted the Letter of Attorney, by which 
Sir George was bound only to pay the Intereſt, no Poſſeſſion being 
thereby given to the Defendant but a bare Power to receive, upon 
which he could not have even any Sallary for his Trouble, which 
though revokable at Common Law, yet it is a good Evidence and 
Contract in Equity, and ſhall debar the Defendant for -demanding 
more by his Acceptance ; and agreed that a Remainder Man can only 
force the Tenant for Life to keep the Intereſt down if the Land be 
charged, that he can't compel him to redeem directly, tho' indirefly 
he may by purchaſing in the Mortgage, then to pay but One Third, 
or Part with the Poſſeſſion; and Sir Thomas Powis inſiſting that the 
Money was borrowed by the Plaintiff, he ought to diſcharge it, 
and the Defendant had the ſame Remedy in Equity as in a Perſonal 
Security, The Chancellor took a Difference, that where a Perſon 
was Security in a Contract, there is a joint Contract that the Principal 
ſhall indemnify the Security, and that the Ground of Equity is, that 
when the Money is due, the 13 ariſes; but Sir Thomas Powis ſaid 
that one may exhibit his Bill before the Time of Payment; but where 
the Land, or the Land and Perſon are both Security, the Eſtate ſtands 
at Stake to enable the Principal to owe it as well as the Security to 
y it or borrow it thereon; and the Contract of the Security is, 
that he ſhall continue to owe it on the Credit thereof, and not to go 
to Gaol the next Day, for even in a Perſonal Security you muſt the next 
Day apply for a Reimburſement, for what was Equity one Day was 
Equity the next; but here are the Conditions fallen in, which note a 
Difference, though it is a Damage after the Contra&, and ought to be 
indemnified if it ſtood ſingly on the Bond, yet the minuteſt Conſidera- 
tion would alter the Cale. Maſter of the Rolls demanded, whether 
they both covenanted to pay the Money as well as give the Bonds, and 
was anſwered, they did by the Deed ; then ſuppoſe Sir George had died, 
and his Son George ſurvived, could he prefer his Bill againſt the Execu- 
tors of Sir _ Chancellor, If he had paid and took up the Bond 
or paid, and had the Covenant aſſigned, he might, not elſe. It hap- 
pened on the Deed 10 Feb. 1700, the Defendant had an Order to prove 
the Deed, by Virtue of which, he would have proved the Death of one 
of the Witneſſes, but it was deny'd, and ſo that Part of the Demand 
fell, and alſo that of Owen the ä well for want of Parties, as for 
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a Point more difeloſed by him in his Depoſitions, that'he was orig! 
employed by Sir George, to work for his Son, and though then 
Age, the Chancellor agreed, if there had been Parties, the Bond figni- 
fy'd nothing; and as to the reft, he deoreed firſt, an Account of the 
rofits of the Truft Bftate, deviſed to Sir George, paying and reſtrain- 
ing, and then to be aſſigned to the Truftees Hungerford and Smith the 
Surplus, a Meiety to go to the Plaintiff, and a Moiety to Francis, and 
reſerves Coſts. Secondly, as to the Coal Mines * to the Plain- 
riff, but the other Part of Nobert's Eſtate to the Defendant, who claims 
the Equity of Redemption of that, and the reft of the Eſtate in Mort- 
gage, after the Plaintiff's Death; in the mean Time, the Defendant to 
have and receive the Rents, paying the Intereſt of the Mortgage to the 
Mortgagee, and the Overplus to his Father, but not to meddle with the 
Poſſeſfon in Sir George ; and that he paying the Intereſt duly, may receive 
the Rents himfelf; but the Defendant mutt fee and have the doing of 
it, and it can't be put into other Hands; for though revocable at Law, 
yet in Equity Sir George muſt be holden to this Letter of Attorney, and 
no Allowance is to be for the Defendant's Trouble in receiving; uſe 
tis his own voluntary Act. Thirdly, As to Chilton, the Deviſe is of 
all the Lands in Bucks, and he had no other Lands there; and though 
2 full Conſideration was paid for it over and above his own third Part, 
t Sir George having a Colour of Title, which Sa ſetting up, 
Xrohtned the Purchafor, the Defendant offering ey, and 6 or 
700 l. ſince actually paid, the Deed executed by him who had Colour, 
who inſiſted on it, and who was offered and treated with, joined, and 
Money paid purſuant to all this, appearing judicially before me, and no 
Proof of the Annvity or the 1000 J. though in my own private Opi- 
nion, J am ſatisfied, becauſe of the Smallneſs of the Purchaſe, and 
other Circumſtances of the Caſe, that it was as the Defendant ſays; 
yet no Proof appearing, the Plaintiff muſt take all that he has already 
towards the 1000 J. but no more; and the Defendant muſt give 


8. 


him all the Securities, for which he paid any Part of the Money for 


the Plaintiff, and therefore Coſts. Note, in this Caſe, publick Evidence 
prevailed againſt private Judgment, which is rare in a Chancellor. 


Meredith verſus Wynne. 


N this Caſe, the Queſtion was, whether a Wife's Portion of 1255 J. 
charged by Will on ſuch Lands, purſuant to a Power in a Settle- 
ment, ſhould go to the Adminiſtrator of the Wife as a Choſe in 
Action, or to the Plaintiff who was Adminiſtrator to the Husband, 
they both being dead, and the Money not yet received; as to which, 
the Cafe was, in ſhort, that one Vynne, on the Marriage of his Son 
William, fettles ſeveral Lands on that Marriage, with a Power for 
ohn by Writing, to charge the Lands with 2000 J. for fuch Uſes as 

he ſhould think ft; and after John, by Will reciting that Power 
charges the ſaWd Lands with 2000 J. for his two Daughters D and 
Barbara, and directs that his Son William fhould within two —— 
3 | : | 
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after his Death, give them Se uri for 1000 l. apiece, being the 20col. 
he had a Power to charge, and it he ſhould refuſe ſo to do, then he 
made Dorothy and Barbara. Co-Executors with iam, and likewiſe 


gave to his ſaid two Daughters 950 & apiece, belides the {aid 20001. 


and dies; William gives his Siſters Bonds for their Fortunes; Barbara 
intermarries with one Richard Middleton, and on the Marriage Treaty, 
Articles were entered into, whereby Richard agreed to clear his Eſtate, 
being 700 J. per Ann. of the Incumbrances that were then upon it, 
within ſix Months after the Marriage ſhould be had, and for every 1001. 
he received of Barbara's Fortune, to ſettle 10./, Ann. on her, for 
her Jointure for Life, and to ſettle Lands on the firſt, and other Sons 
of that Marriage; Barbara was not party, at leaſt never ſcaled theſe Ar- 
tacles ; the Marriage took Effect; Barbara dies within the fix Months, 
without Iflue : Richard on a ſecond N with one Dorothy Pledell, 
who had a Portion of 16001, in Truſtees Hands, by Articles, agrees 
to lay out the 12 50 l. he was entitled to, in Right of his firſt Wife, 
and this 1600 l. when received, in the Purchaſe of Lands, to be ſettled 
on Dorotby for a Jointure, and Proviſion for the Iſſue of that Marriage; 
which Marriage afterwards, alſo takes Effect; then Richard dies before 
he got in either of the Portions. The Plaintiff his Siſter, takes out 
Adminiſtration to him, and intermarries with the Plaintiff Meredith , 
they come to an Agreement with Dorothy, whereupon ſhe was to retain 
her 16001. and to releaſe her Title to the 1250 l. or to any Settlement 
to be made on her therewith; and this is reduced into Writing and exe- 
cuted : The Defendant took out Adminiſtration to Barbara; and againſt 
him and Jobn the Grandſon and Heir of old Fohn Wynne, who had 
the Lands by Deſcent, ſubje& to raiſe this 1250 J. was this Bill brought 
to have the Portion raiſed ; and accordingly my Lord Keeper decreed 
it, becauſe the Husband was a Purchaſor of the Wife's Portion, by 
his Agreement to diſencumber his Eſtate, and ſettle a Jointure on her, 
wherein he had proceeded fo far, as to ſell ſome of his Eſtate, to diſ- 
charge the reſt ; and the Death of the Wife without Iſſue, prevented 
his making a Settlement purſuant to the Articles; ſo that having done 
all in his Power, and being guilty of no Default, he ought not to ſuffer 
by the Death of his Wife, which was the Act of God; and the Plaintiff 
having now taken out Adminiſtration to him, ſtands in his Place, and 
muſt have the Benefit thereof; beſides, upon his ſecond Marriage with 
Dorothy Pledell, he actually agreed in Conſideration of her Portion, to 
lay out this 12 50 J. and ſettle the Lands on her, fo that ſhe became en- 
titled to this Money as a Purchaſor for valuable Conſideration, and then 
ſhe, after her Husband's Death, choſe to have her own 1600 J. which 
belonged to the Plaintiff as Adminſtratrix to the Husband, and the 
- Plaintiff agreed to it, by which the Plaintiff likewiſe became a Pur- 
chaſor for the 1600 l. they covenanted to give up to the Widow, and 
therefore decreed an Account to be taken of the Perſonal Eſtate of Fobn 

the Grandfather, and becauſe that fell ſhort, it was to be made up out 
of the Real Eſtaze come to the Defendant's Hands, and if any real 


Charges were paid aut of the Perſonal Eſtate, the Plaintiffs to ſtand - 


in thai Place for a Satisfaction of the 42504, out uf the Lands, to make 
7 up 
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in Eaſe of the 


2 
— — . —— CC CI—_ = =. 


— 


up ſo much as the Peſonal Eſtare remaining ſhould fall ſhort to pay. 
Note, a Caſe was cited of Burnet and Kinaſton, where a voluntary Di. 
poſition by the Husband, of the Wife's Portion before it was got in, 
being ſecured by mortgaged Lands, and decreed it ſhould not bind the 
Wife or her Repreſentatives after his Death ; but here the Husband was 
a Purchaſor for a valuable Conſideration. Another Point in this Caſe 
was, that Serjeant Owen Wynne had by his Will deviſed to Barbara 
100 J. Legacy, and another Perſon had likewiſe by his Will given her 
another Legacy of 50 l. and of both theſe Wills, John the Father of 
Barbara was Executor, and whether che 12501. given by the Father, 
| ſhould go in Satisfaction of theſe two Legacies of 150 J. was a Que- 
ftion ; but *twas argued by Mr. Vernon, (and not much oppoſed by the 
other S1de) that this could not be taken to be in Recompence or L 
faction of theſe two Legacies, becauſe there was no Legacy given par- 
ticularly to Barbara, but the 2501. apiece, as well as the 200% J. he 
had a Power of charging, was given equally to his Daughters; and if 
this ſhould be a Satisfaction to Barbara's two Legacies, ſhe would not 
have an equal Share with her Siſter, of her Father's Bounty; and his 
giving the 12 50 J. to his Daughters, equally ſhews he intended to put 
no Difference between them, as to any Proviſion ariſing from himſelf. 


Hall verſus Brooker. 


I this Caſe *twas agreed by the Council at the Bar, and not denied 
by the Court, that if a Man deviſes particular Lands to be ſold 
for raiſing Money for Payment of his Debts, and then gives ſeveral 
ſpecifick Legacies out of his Perſonal Eſtate, and afterwards in the 
Concluſion of his Will, all the reſt and Reſidue of my Perſonal Eftats 
whatſoever I give and deviſe to my Wife (or any Stranger) whom I 
hereby make Executor; that in this Caſe the Perſonal Eſtate ſhall be 
firſt applied towards the Payment of Debts in Exoneration of the 
Real Eſtate ſo deviſed to be fold, for the Benefit of the Heir at Law, 
and that the Real Eſtate ſhall only come in Aid of what the Perſonal 
Eſtate falls ſhort to pay, — the Deviſe to the Executor was 

rfectly ſuperfluous and idle, and no more than what the Law would 
ho ſaid if there had been no ſuch expreſs Deviſe, and therefore 
the Executor muſt take ſuch Reſidue in the ſame Manner, and un- 
der ſuch Charge as he would have done had it been left generally 
to fall upon him as Executor, which muſt be after Payment of Debts 
and Legacies thereout, as the proper and natural Fund for that Pur- 
poſe, and to the Payment whereof his Office, as Executor, obliged 
him; but if the Deviſe of all the reſt and Reſidue of his Perſonal 
Eſtate had been to F. S. and he had made his Wife, or any other, 
Executor, there J. S. the Reſiduary Legatee, ſhould have the Reſidue 
and Surplus ſo deviſed to him, exonerated and diſcharged of the 
Debts; and in ſuch Caſe the Real Eſtate, which was expreſly de- 
viſed to be ſold, ſhould in the firſt Place be wholly applied to that 
Purpoſe, and the 'Perſonal Eſtate ſhould only come in Aid of e 
- - FR 
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Real fo deviſed, to be fold to make up what fell ſhort to pa off the 
Debrs : Twas likewiſe agreed, that if any particular Part of the 
Perſonal Eſtate, as a Houſe, or 500 J. in — — dewiſed to any 
one whom he alſo made Executor, that in ſu | 


the Payment of Debts ;' that he Real Eſtate ſhould in the fir 
Place be ſold for the Payment thereof, and in Caſe that fell ſhort, 
the Executor ſhould be chargeable only in reſpe& of the Reſidue 


and Surplus of the Perſonal Eſtate caſt upon _— the Law, and 
r. 


not in reſpect of ſuch · particulas Legacy. - And Vernon ſaid, 
there had been Caſes decreed in this Court, that where a Legatee 
had been forced to abate of his Perſonal Legacy towards Payment of 
Debts, that in ſuch Caſe he had been let in to ſtand in the Place 
of a Creditor to recover his praportionable Satisfaction aut of the 
Real Eſtate deviſed to be ſold for Payment of Debts: And in the 
principal Caſe the Queſtion aroſe upon the Will of the late Lord Chief 
= Hales, _—_ — by * Will On - 9 — _ — his 

ife during her Life, with Power for her/ by letting of Leaſes to 


raiſe Money for the Payment of N Debts; and after having given 
away his Sady of Fool to Tach of his Grandchildren as ſhould ſtudy 


the Law, and his Mathematical Inſtruments to his Wife, he deviſes the 
reſt and Reſidue of his Perſonal Eſtate to his Wife ; and then goes on pod 
gives ſeveral Directions touching other Things, and in the Cloſe of his 


Will ſays, I do hereby make and ordain my ſaid Wife ſole Executrix of 


this my laſt Will and Teſtament , ſo that it was à kind of a middle 
Cafe, and whether the expreſs Deviſe to the Wife of all the reſt -and 
Refidue of his Perſonal Eſtate in one Part of the Will ſhould be fo 
coupled with the laſt Clauſe, whereby he made her Executrix, as to 
be all one with the firſt Diſtinction, where a Man deviſes all the 
reſt and Reſidue of his Perſonal Eſtate to his Wife, or any other, whom 
I hereby make Executor; - or whether this Deviſe of the reſt and Re- 


ſidue of his Perſonal Eſtate, being a diſtin& and independent Clauls, 
ſhould be Took'd upon as a Tpecitick Legacy to her, and fo cxem 


ſncmRendoe from being applied in che Felt Place towards Payment 5 


the Debts, in Fale and Exoneration of the Real Eſtate exprelly deviſed for 
that Purpoſe, as it would Rave been if another Perſon had been made 
Executor, was the Queſtion : Mr. Vernon inſiſted that it ſhould be 
exempted, that here he gave her the Reſidue of his Eſtate as a Legacy, 
before he ſeemed to confider who ſhould be his Executors, that the 
making the Executrix was in a diſtinct Clauſe after, and had no rela- 
tion to the Deviſe in his Will to her before: But my Lord Keeper 
ſeemed to incline it would be all one, but ſaid it was a Caſe which often 
might have happen'd, and therefore he would ſee Precedents; and his 
Lordſhip and all the Bar agreed that the Caſes wherein the Perſonal 
Eſtate has ever been applied in Eaſe and Exoneration of the Real Eſtate, 
are only where there was no expreſs Exemption of the Perſonal 
Eſtate ; for if the Deviſe here was of ſuch Lands to be fold for the 
Payment of Debts and Legacies, ” and I will that my Perſonal ' Eftate 
ſball not ſtand to be charged, * thereto ; or if the Deviſe th 
: a 


ſhould not be chargeable in reipec 0 that Particular 7 "1% 4 to Executor. 
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Sale of Lands for the Payment of Debts had been general, and he had af. 
ter deviſed all the reſt and Reſidue of his Perſonal Eſtate, having already 
made Proviſion for - the Nee Am Debts and Legacies aut of my 
Real Eftate, ar ous of ſon porpientsr was, &c. or ſuch like Clauſes ; 
in thoſe Caſes the Real Eſtate ſo ſubjected ſhould: not be exonerated 
by the Perſonal, and cited the Cafe of the Lady Gainsborough and of 
one Tarway, and ſeveral other Caſes. 76 vt l q 


Hyde verſus Hyde. 9 


age of 3 IN this Caſe no Diſpute was made, but that a Male Infant of 


_ and fourteen Years of Age, and a Female of 12 Years of Age, might 
entins. make a Will of a Perſonal Eſtate: And Mr. Gilbert ſaid it was fo 
agreed by my Lord Keeper Wright in the Caſe of Sharp and. Sharp, 
wherein they follow'd the Rule of the Civil Law of Juſtinian for their 

Conſent to Marriages at ſuch Ages, | BG 


Jones verſus Weſtcomb. 


a_— HIS was a Caſe wherein my Lord Keeper took Time to conſider, 
Wife, Execu- 1 before he would give his Tad t, and was thus: A Man 
trix, and a poſſeſſed of a long Term of Years, deviſed it to his Wife for Life, and after 
— T1. her Death, to the Child ſhe was then enſient of, and if ſuch Child died be- 

lus to fore it came to the Age of 21, then he deviſed one Third Part of the ſaid 
be diſtri Term to his Wife, her Executors and Adminiſtrators, and the other two 


 "_ Thirds to other Perſons, and made his Wife Executrix of his Will and 


dy'd'; and this Bill was brought againſt her by the next of Kin to the Te- 
ſtor, to have an Account and Diſtribution of the Surplus of the Perſo- 
nal Eſtate not deviſed by his Will; and two Queſtions were made, firſt, 
whether this Deviſe to the Wife of one Third Part of the Term was 
ood, becauſe it happened ſhe was not then enſient at all, and ſo the 
Contingency upon which the Deviſe to her was to take Place, never 
happened. The other Queſtion was, whether this Term being Part of 
the Perſonal Eſtate, (it being expreſly deviſed to her for Life, with ſuch 
other contingent Intereſt on the Death of the ſuppoſed en/ient Child be- 
fore 21) ſhould exclude her from the Surplus of the Perſonal Eſtate, 
which belonged to her as Executrix, and ſo the Surplus go in Courſe 
of Adminiſtration, to be diſtributed amongſt the Plaintifts, as next of 
Kin. As to- the firſt, my Lord Keeper delivered his Opinion, that tho 
the Wife was not enſient at the Time of the Will, yet the Deviſe to 
her of ſuch Third Part was good, and as to the other Point, diſmiſs'd 
the Plaintiff *s Bill, and fo let in the Executors to the Surplus of the Per- 
ſonal Eſtate, notwithſtanding the Deviſe to her of Part as aforeſaid, and 
one Littlebury's Caſe was mentioned, where a Man made his Will, and 
gave a Stranger a Legacy, and made him Executor; and upon Suit in 
the Mayor's Court of London, for a Diſtribution of the Surplus, Sir 


Peter King declared it accordingly ; but on Appeal to the _ of 
| 2 eers 
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Peers, that Decree was reverſed; ſo that now the Reſolutions ſeem to 
there was Practice in the Executor, for which he was puniſhed with 
the Loſs of the Surplus of the Perſonal Eſtatee. 


Nicholas Brown and Pittman. 


P HIS Ca aroſe upon the Will of one Mr. Larder; who being Device of 


- poſſeſſed of a Perſonal Eſtate to the Value of about 500 J. confiſt- 


and afterwards. to all ſuch Iſſue as he ſhould have jointly, and for 
want of ſuch Iſſue, to Nicholas Doum, and to his Iſſue, and made three 
Executors and dy'd. The ſurviving Executor made the Defendant and 
two others his — in Truſt for his Children and dy'd. The 
Defendant only proved the Will of the ſurviving Executor, and acted 
in the Truſt ; and now againſt him, this Bill was brought by Nicholas 
Brown, as Adminiſtrator to Fobn Holland, who died inteſtate, and 
without Iſſue, to have an Account of the Perſonal Eſtate of Larder, 
the firſt Teſtator, as belonging to him by Virtue of the Deviſe to Fobn 


Holland, which veſted the whole Intereſt and Property thereof in him, 


and conſequently the Deviſe over on Condition carry'd. 3 
but before the Cauſe came to a Hearing, the Plaintiff bethought himſelf, 


and for Fear that Title ſhould not hold, brought a Supplemental Bill; „ —o_ 


Perſonal 

. * J . Eftate in 
ing chiefly of Money out upon Sureties, did by his Will in 1685, de- Truſt, i 
viſe all his Perſonal Eſtate whatſoever, to one  Fobn Holland for Life, Remainder, 


wherein he ſuggeſted, that himſelf was the Perſon intended by the Te- ® 


ſtator's Will, to have the Deviſe over, and that the calling him Nicholas 
Down was a Miſtake ; and therefore if his Bill, as Adminiſtrator to 
ohn Holland, ſhould not prevail, then he ought to have an Account as 
viſee in Remainder; and now the Cauſe was brought on to a Hear- 
ing on Bill and Anſwer, only that Mr. Vernon obj that though the 
Plaintiff had in his Bill called himſelf Adminiſtrator of Holland, yet he 
having not reply'd, no Examination could be to his Adminiſtration, or 
whether he were Adminiſtrator or not, and without that, he could 
make no Title. Another Objection he made was, that the Plaintiff 
not made proper Parties to his Bill; for it appeared by the Defendant's 
Anſwer, that there were four other Perſons named Executors with him, 
and therefore they ought to have been made Parties, for they might 
have Debts out of the Eſtate, - or other Allowances to be made 
them: But 'twas anſwered as to the firſt, that the Plaintiff had in his 
Bill ſet forth, that Letters of Adminiſtration were granted to him, as 
by the ſaid Letters of Adminiſtration ready to produce might appear; 
and this was not deny'd by the Defendant's Anſwer, and therefore they 
might render them in Court. As to the ſecond Objection, twas an- 
ſwered, that the Defendant had by his Anſwer confeſs d, that he alone 
proved the Will, and aRed in the Executorſhip, and that the others ne- 


ver intermeddled therein; and that in ſuch Caſe, in an Action at Law, vide 9. 
it would have been ſufficient to have named him only, who proved the d. 36. 5. 


Will much more in a Court of Equity. And my Lord Keeper: was of Cal 


the contrary. 


B 


be againſt Foſter and Monnt's Caſe, though I've heard ſay in that Caſe; fer and 


Mount. 
Vide Poſt. 
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Where tis a 


lapſed 


Legacy. 


Note. 


Legacy 
deviſed pay- 
able at 21, 
is Debita in 


preſenti. 


the lame Opinion, as to both Points, and ſaid, if the other Exccutors 
had any Demands out of the Eſtate, they might be at Li to come 
in before a Maſter, if they thought fit to x A theni out: Then as to 
the main Point, whether the Deviſe over was good, the Council for the 
Plaintiff took it ſo clearly void, that they — no Argument in Sup- 
port of it; and the Council for the Defendant not much oppoſing it, 

(as being a kind of an Entail of a Perſonal Eſtate to John Holland, on 
therefore veſted the whole Intereſt in him, and ſo belonged to the 


Plaintiff as his Adminiſtrator) therefore the Plaintiff had a Dectce for 


an Accouut upon his Original Bill, and. his Supplemental Bill, which 

was founded on the other ſuppoſed Title, was diſmiſſed. Mr. Pernon 
ſaid, this Deviſe over not being confined to Holland's dying without Iſſue, 
in the Life of any Perſon in Being, could not be N any there- 
fore offered nothing Ts of ir. 


Stapleton coſe Cheales. 


N this Caſe, it was argued by Council at the Bar, and agreed 
the Court, that if a be deviſed to one, | Fenerally to be pai 
or Payable at the Age of 21 Years, or any other A ge, and the Legatee 
dye before that Age, that his Executors or Adminiſtrators may ſue for 
it, and recover it; and with this agrees the Law of the Ecc cſiaſtical 
Court, as was agreed by Doctor Aubrey, 1 Leon. 177. Lady Lodge's 


Caſe; for this is Debitum in preſenti, n ut 
if a Legacy be deviſed to one at 21, Gr. or if, or when he ſhall attain 


that Age,” and the Legatee dye before, 1n this Caſe the _ 
lapſed, and fhall not go to his Executor or Adminiſtrator ; if in 
_ Caſe the Teſtator had added, that in the mean Time, or 1 l the 
2 rag attains that Age, he ſhall have Intereſt for that Legacy at 
from the Teftator's Deceaſe ; this Clauſe ſubſequent, ex- 
8 the Intent of che Teſtator, ſo as to make the Legacy, which was 
the Principal, veſt ſuch an Intereſt in him, as ſhould go to his Execu- 
tors or Adminiſtrators, though the Legatee die hides that Age, be. 
cauſe, if the Principal were not due preſently upon the Teſtator's De. 
ceaſe, there could no Intereft accrue to the Legatee at that Time; 
and this has been ſettled in 's Caſe, 2 Vent. 342. and in Yates 
and Falley's Caſe, and ſeveral other Caſes in this Court; but if ſuch 
Portion were to ariſe out of Lands, or out of a Term for Years, though 
it were limited to the _ generally to be paid, or payable at ſuch 
an Age, and the Party dy'd before Fac Age, there, for the Benefit of 


tzße Heir, the Portion wol ſink, and not go to the Repreſentatives of 


the Party ſo dying; and the Maſter of the Rolls ſaid, the Proviſion for 
Payment of the intereſt, in the mean Time, where the Legacy was 
given generally, and at, or if, or when the Party ſhould attain ſuch 
Age, that that ſhould make it an Intereſt veſted preſently, was an Al- 
teration of the Law, from what it was held in Co. Lit. 299. l. When 
he 1 8 chat Book, which was — 50 Years ago, though the 1 
I 
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of the Law, as then taken was, becauſe there was no ſuch Additional 
Clauſe to explain it. 


Maſon verſus Day. 


FLizabeth Maſon having purchaſed a Leaſe to her and her Heirs, A renewed 
| during three Lives, from the Archbiſhop of — 4 
leaving Mary her Daughter and Heir an Infant; two of the Lives be- the Heits of 
ing dead, the Guardian of the Infant, out of the Profits of the Eſtate, the ancient 
took a new Leaſe from the Archbiſhop to the Infant and her Heirs, * 
during three other Lives, i. e. during the Life of Ceſtuy que vie, and 
two others; then the Infant dies without Iſſue, and the Queſtion was, 
whether this ſnould go to the Heirs of the Part of the Father, or to 
the Heirs on the Part of the Mother; 'twas agreed it ſhould go to the 
Heirs on the Part of the Mother, it being only a Renewal of the old 
' Leaſe, and under the old Truſt, and if the Infant Heir had dy'd without 
Iſſue before the Renewal, leaving the ſurviving Cet que vie, there 
had been no Queſtion of it, and ſo ought this new Leaſe, being re- 
new'd out of the Profits of the old Leaſe z but twas anſwered, and re- 
ſolved by the Maſter of the Rolls, that this new Leaſe was a new Ac- 
uifition, and veſted in the Daughter as a Purchaſor, and therefore 
ſhould go to the Heirs of the Part of the Father, the Renewal by 
the Archbiſhop being gracious and ſpontaneous ; and he differenced the 
Caſe from a Copyhold, for there the Lord is only Truſtee for the 
Heir, and is bound to admit him; and though the Lord be the Origi- 
nal Grantor, yet it is only in Virtue of the Truſt repoſed in him by 
Law for that Purpoſe, and *twas decreed accordingly ; and my Lord 
Keeper coming into Court, and being asked his Opinion in it, ſaid, he 
was of the ſame Opinion to prevent a Rehearing. 


GreenhilF verſus Gteenhill. 


T \ HIS Cauſe came on upon an Appeal, from a Decree made by 2 Vein. 625; ; 
Lord Chancellor — 4 and the C Caſe upon Opening — Eq. 775 2 _ 
to be thus; one Mr. Greenhill deſired Mr. Tong to purchaſe an Eſtate 44 Soo PEST 
for him, of about 10 or 12000 l. Value in ſuch a Place, and Mr. _ n 
Young meeting with an Eſtate which he thought would anſwer Expecta- fe, N 
tion, agreed for the Purchaſe of it; and thereupon by Articles dated ricles only: 
Ioth of April, 1706, between the Vendors and their Wives on the 
one Part, and Toung of the other, the Vendors agree to deliver Poſ- 
ſeſſion at Michaelmas following, and to execute ſufficient Conveyances 
thereof; and Toung covenants to pay the Purchaſe Money at Michaelmas, 
when Poſſeſſion was delivered. In June after, Mr, Greenbill, for whom 
the Eſtate was purchaſed, makes his Will, and thereby deviſes all his 
Perſonal Eſtate to be ſold, and the Money to be laid out in the Pur- 
chaſe of Lands, to be ſettled together with his Freehold Eſtate on the 
Plaintiff ; and in ariother Part of the Will, deviſes all his Lands of 
EE | X Inheritance 
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Inheritance to the Plaintiffs and their Heirs at Michaelmas following: 

| Poſſeſſion was accordingly deliver'd to Toung, and this Money paid, 

{ | but Conveyances were not executed till about a Year after; then 

Greenhill dies without new Publication of his Will, and the Plaintiffs 

brought their Bill againſt Toumg and the Heir at Law to have Con- 

veyances executed to them, purſuant to the Deviſe : Part of the Eſtate 

ſo deviſed was cuſtomary, and lay in Cornwall, and by the Cuſtom there, 

a Surrender to the Uſe of his Will was neceſſary to paſs ſuch Lands, tho' 

otherwiſe they paſſed by Leaſe and Releaſe, as Lands at Common 

| Law, and ſo were not Copyhold : The Defendant Young, by his Anſwer, 

| confeſſed the Truſt ; and the Queſtion upon this Caſe was, whether the 

Will was ſufficient to paſs the Truſt of theſe Lands, and Chancellor 

| Cooper decreed it was: Now it was argued by Sir Foſeph Jekyll and 

| Mr. How, that that Decree ought to be revers'd ; they both took a 

| Diſtinction between an Agreement for the immediate Purchaſe of Lands 
| 
| 
| 
| 
| 
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® of ſuch a Value, and an Agreement for the future Purchaſe of Lands, 
c. as that was, they agreed that if the Articles had been for the pre- 
fent Purchaſe of theſe Lands, then the Vendor had been a Truſtee pre- 
ſently for the Purchaſor, and then ſuch Deviſe of them had been good 
in 2 : But here the Poſſeſſion was not to be deliver'd *till Michael- 
mas following, nor was any Money to be paid before that Time, and 
then the Purchaſor had not Power to deviſe them ſooner, no more than 
a Deviſe of Lands, which one ſhould after Purchaſe, would be good, as 
| has been ſettled in the Caſe of Brumter and Cook, which was adjudged 
| in both B. R. and C. B. and afterwards aftirmed an Error in the Houſe 
of Lords. So if a Man had a Judgment or Statute againſt another, 
though that bound Lands of Freehold or Inheritance, from the Time of 
the Judgment given, or the Statute acknowledged, ſo that the Conuſee 
has not ſo much Intereſt as he can deviſe, even before Execution actu- 
ally taken out; yet 'tis otherwiſe of Copyhold and Cuſtomary Lands. 

"Twas likewiſe urged that theſe cuſtomary Lands cou'd not paſs by 
the Will for want of a Surrender previous thereto. 

Twas likewiſe argued on the other Side by Vernon in Support of 
the Decree, that theſe Lands were bound immediately from the Exe- 
cution of the Articles; that the Poſſeſſion not being to be deliver'd *till 
a future Time made no Difference in Equity ; that 1f Mr. Greenhill 
had died before Michaelmas, the Equity would have deſcended to his 
Heir, and that Heir might have brought a Bill againſt Mr. Greenhills 
Executors to compel the Payment of the Purchaſe Money out of the 
Perſonal Eſtate; that in that Caſe the Money was bound by the Cove- 
nant; and if the Plaintiffs ſhould not have theſe Lands they would 
loſe both Money and Lands too; for 1f the Money had been at Li- 
berty, that would have paſſed by the Will to the Plaintiffs ; but now 
that being bound by the Covenant, if they can't have the Lands they 
muſt loſe both; that the Caſe here was different from the Caſe of 
Brunker and Cooke ;, becauſe here the Lands were immediately bound by 
the Articles, and were in Equity as much the Teſtator's as if he had 
been immediately let into Poſſeſſion; and as to the cuſtomary Lands 
no Surrender was neceſſary; for even in Caſe of Copyhold, tho" to _ 
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the Lands themſelves, a Surrender to the Uſe of his Will might be 
neceſſary; yet the Ceſiuy que Trrſt cou'd make no ſuch Surrender, for 
he had no Eſtate in the Lands; and if Copyhold Lands were in Mort- 
gage, yet the Mortgagor might deviſe the Equity of Redemption with: 
out any Surrender, for he had no Eſtate in them whereof to make any 
Surrender, and for that Point the other Side gave it up 
And the Lord Keeper ſaid he ſaw no Reaſon to vary that Decree, 
for he thought ſuch future Intereſt was deviſable as well as if it had 
been in Poſſeſſion, and that the Lands and Money were actually bound 
from the Time of the Articles, and that the Heirs might have com- 
pelled the Executors to have paid the Money in Caſe there had been 
no Will, &. and ſo affirm'd the Decree, {ti 
Note, It did not appear in this Caſe that the Teſtator had any other 
Eſtate of Freehold, or Inheritance, and ſo the Deviſe in ſuch Manner 


was ſufficient to deſcribe that Eſtate fo as to carry it by the Will, 


Gibbs verſus Bernardiſtone; 


2 


TY. 
5 


N this Caſe *twas held clearly, and decreed, that a Deviſe of a Per- nit: ot 
ſonal Eſtate to one and his Iſſue; or to one, and if he dies without I{- Pertonal 


ſue the Remaindet over to another, that the Deviſe over is void, and that 


Eitate ovef 


in Reihain- 


the whole Intereſt veſted in the firſt Deviſee, ſo as to be liable to his der void. 


Debts. And Vernon ſaid that the Reaſon that a Deviſe over of ſuch Perſonal 
Eſtate upon a Life only was good, was becauſe in Conſtruction of this 
Court the firſt Deviſee had but the Uſe of it, and not the entire 


Property. 


Coleſworth verſus Bangwin & af, Executor of Henry Darby. 


Did not hear this Cauſe open d, but upon the Argument of Council Dev iſe of a 
it appear'd to be, that the Teſtator having Debts to the Amount of Bond Debt 


50 l. owing to him from the Defendant, did by his Will forgive him 
that Debt, and gave him 50 l. more, and ſome Houſhold Goods to the 
Value of 100 l. {6 that in all he = him about 2001. and made 
him and the Plaintiff Executors, and died without making any Diſpo- 
ſition of the Surplus of his Perſonal Eſtate, which was conſiderable ; 
and now the Plaintiff brought this Bill againſt the other Executor 
for an Account of the Perſonal Eſtate ; and that he might have the 
Surplus to himſelf upon Pretence that the Teſtator having given the 
other Executor theſe Specifick Legacies, intended him no more, and ſo 

that the whole Surplus would belong to him. 
For the Defendant *twas inſiſted, that the Plaintiff was a Stranger, 
and the Defendant a near Relation of the Teſtator ; that he gave him 
theſe Legacies only that he might, at all Events, be ſecure of ſome: 
thing, that he took theſe Legacies in another Capacity than as Execu- 
tor, and ſo they could not exclude him of his Share of the Surplus 
| which 


good 


the Debt was 
paid. 


, though 
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which the Law caſts upon him as Executor, and ſo in another Ca. 


City. / 
- A0 the Lord Keeper was clearly of this _ and that *twas a 
much greater Queſtion, whether this Deviſe of the particular Legacies 
to one Executor did not exclude both from any Share of the Surplus, be- 
cauſe both came in but in Repreſentation of the Teſtator, and made but 
as one Perſon: And ſo ſuppoſe the Defendant had been made ſole 
Executor, he made it a great Queſtion whether this Legacy would 
not have excluded him from that Surplus; indeed the Reaſon urged 
againſt it is, that if no ſuch Legacy had been given him he would 
come in for the whole; and his giving him a Part only, ought not to 
exclude him from the Reſidue, which without any ſuch Deviſe of Part, 


poſter and the Law would have thrown upon him: But the Cafe of Fofter and 
Munt's Caſe, Munt ſettled that long ſince; and though that Caſe has of late been 


ſce before. 


ſhaken in the Caſe of the Dutcheſs of Beaufort, and in Littlebury's Caſe 
in the Houſe of Peers, yet they were becauſe the Legacy given to the 


Executor was no beneficial Legacy, ſo as to exclude him from the Sur- 


plus, becauſe Mourning was a Decency required on ſuch an Occaſion ; 
but this oy we here to the Executor was a beneficial one ; but this 
not being the Point in Queſtion, he wade no Decree concerning it, 
but decreed that the Executors ſhould come in equally for their Share 
of the Surplus of the Perſonal Eſtate, notwithſtanding theſe ſpecifick 
Legacies to one Executor. 

Note, If the Cafe be as has been lately held, yet it ſeems no Contra- 
diction to Foſter and Munt's Caſe which was decreed only upon the 
Fraud in the Executor, as the Lord Guernſey declar'd, 


Povey & Brown verſus Amhurſt & 4. 


The ſame Day. 1 this Caſe one Selby, Uncle to the Defendant's Wife, had by his 


Will given her 1000 J. Legacy whilſt ſhe was Sole; afterwards on a 
Treaty of Marriage, *twas agreed by Articles, that 700 J. of this Legacy 
ſhould be applied towards Payment of his Debts ; and after his Mar- 
riage the Defendant, without his Wife, aſſigns the remaining 3001. 
to the Plaintiffs, who were Creditors likewiſe ; and they brought this 
Bill againſt the Defendant and his Wife, and the Executors of Selby, 
to have a Satisfaction of their Debts out of the remaining 3co J. and *twas 
decreed that an Account ſhould be taken, and that upon the Plaintiffs 
proving themſelves to be real Creditors, and that the Aſſignment was bona 

fide, they were to have a Satisfaction accordingly ; and the Reſidue, if 
any, of the 300 l. was to be put out, for the Benefit of the Wife, 


Whitthill 


Whitthill and Phelps, 


. 
o 


London, as to 


HE Caſe upon Opening, appears to be this: One Mary Phelps, Cuſtom of 


Widow of Charles Phelps, having a confiderable Fortune, and 


Freemens 


ſeveral Children, on Treaty of a ſecond Marriage with one John Whitt- Widows. 


bill, agreed he ſhould have ar her Fortune, and the Reſidue = 


to be ſettled for her ſeparate Uſe, and after her Death, for the Benefit 
of her Children; and accordingly an Indenture was prepared and execu- 
ted before Marriage, whereby the with his Conſent, aſſigns over her For- 
tune to Truſtees in Truſt, that ſhe ſhould receive the Profits of it for 
her own ſeparate Uſe during her Life, and after her Death, that the 
fame ſhould go and be equally divided amongſt the Children; and 
Whitthill, in Conſideration of the ſaid intended Marriage and Marriage- 
Portion of 6co /. makes a Settlement on her, and at the End of the 
Deed covenants, that if the ſaid Mary ſhould ſurvive him, then his 
Executors or Adminiftrators ſhould deliver and pay to the faid Mary, 
6col. out of the Perſonal Eſtate. The Marriage takes Effect, Whitthill 
dies Inteſtate, and without Iſſue, in 1709, and about a Year after, Mary 
makes her Will, and the Defendant her Son Executor, and dies; the 
Defendant likewiſe obtained Adminiſtration to the Husband, but that 
was afterwards revoked, and granted to the Flaintiff his Mother, who 
brought this Bill, for an Account and Diſtribution of the Inteſtate 
WhitthilPs Eſtate ; the Defendant by his Anſwer inſiſted, that I hitt hill 
was a Freeman of London, and ſo on his Death, his Widow was intitled 
to the 600 /. in the tirſt Place, purſuant to the Marriage Agreement, 
and to the full Moiety of the remaining Perſonal Eſtate, as his Widow 
by the Cuſtom of London, and to a Moiety of the remaining Moiet 

by the Statute of Diſtributions ; and now ſhe being dead, the Defen- 


dant as her Executor, ftood in her Place, and had the ſame Right as 
ſhe herſelf had. 


"Twas argued for the Plaintiff, that this 600 l. which the Husband 


had covenanted, fhould be paid her by his Executors, in Caſe ſhe ſur- 
vived, muſt be taken to be in Satisfaction of her Cuſtomary Part, tho 
there were no Words to that Purpoſe; that this was a compounding 


for a Cuſtomary Part, and being before Marriage, by the Cuſtom of 


the City, bound her from demanding more; that in this Caſe, ſhe had 
waved any Right under the Cuſtom, by making a particular Diviſion 
for herſelf before-hand ; and Mr. Vernon cited a Caſe of Lee and Pitt, 
- decreed by Coreper, where a Man and Woman before Marriage, agreed 
by Articles to ſettle 2coo l. upon themſelves and their Iſſue, and a Co- 
venant from the intended Husband, that if the Wife ſurvived, the 
ſhould have this 2cco l. at her own Diſpoſal ; the Wife ſurvived, and 
the Husband being a Freeman, this 2000 J. was decreed not only to be 
in Satisfaction of, or as a Compoſition for her Cuſtomary Part, by the 
Cuſtom of London, but alſo to exclude her from any Share by the 
Statute of Diſtributions in the 'Husband's Eſtate, though dying Inteſtate; 
and that this Caſe ſtood now in * Paper to be re heard, and though 


perhaps 


Equity 
209. 
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Ademption 
of Legacies 
See Equity 
Abr. 302. 

x Vern. 68r. 


But Lord Keeper directed it to be in Satisfaction of her Cuſtomar 


the Plaintiff could have no Right but to the remaining 1c0/. and cited 


perhaps the Court may not go quite ſo far now, yet certainly, it 
ought to exclude her from any Cuſtomary Part. : 

On the other Side it was endeavoured to diſtinguiſh this Caſe from 
that which was cited, that here it was only her own 600 J. back 
again, and that could be no Compoſition for any Share ſhe might be 
entitled to of her Husband's Perſonal Eſtate ; but here it was only 
giving her back her own again. 


Part, and took Notice, that the Deed was pea worded, in Conſi- 
deration of Marriage, and as a Marriage Portion, fo that he was abſo- 
lute Maſter of that 6co J. and ſo it muſt be looked upon to come out 
of his Perſonal Eſtate; but as to a Moiety of the other Moiety, upon 
the Statute of Diſtributions, there was no Queſtion made of it, but the 
Widow would be entitled thereto, and an Account was decreed accor- 
dingly. 

= for the other Moiety, which belonged to the Inteſtate, the 
Cuſtom of London gives no Bes where there are no Children; 
and ſo that is wholly under the Direction of the Statute of Diſtributions; 
but the Cuſtom: of the Province of York, extends to give ſuch Moiety 
to the next of Kin to the Inteſtate; and in the principal Caſe, the Ma- 
ſter of the Rolls was of the ſame Opinion, and took Notice, that the 
Deed was expreſly mentioned to be made between the Parties, Citizens 
of London, ſo that the Cuſtom of the City might well be ſuppoſed in 
their View; and ſo that compounding for the 600 J. in all Events, ex- 
empted her out of the Reaſon of the Cuſtom, which was to provide for 
thoſe, who ſhould be otherwiſe left without any Proviſion, and here 
ſhe would not truſt to the Cuſtomary Proviſion, and ſo ought to have 
no Benefit by it. Quere alſo, if the Cuſtom was not intended for 
Orphans. 


Orme verſus Smith, 


2 Defendant's late Husband made his Will in Writing, and 
thereby amongſt other Things, he deviſes as follows, viz. I 

ive and deviſe unto Mr. Thomas Orme, my good and only Uncle, the 
= of 500k. that is to ſay, that Bond and Judgment which be gave 
me for 400, and 1col. in Money; and makes his Wife the Defendant 
Executrix, and deſires her to be kind and aſſiſting to his Uncle, that he 
might live as became a Gentleman. The Uncle afterwards fold an 
Eſtate, and with the Money paid off 320 J. and took up the Bond, and 
had the Judgment vacated, and gave a new Bond for the remaining 80 /, 
and ſome Time after the Teſtator died ; and now the Uncle, the Plain- 
tiff, having Notice of the Will, brought his Bill here for his Legacy of 
500 J. The Defendant inſiſted, this was a ſpecifick Legacy of that 

articular Bond and Judgment, and they being cancelled and altered 

fore the Teſtator's Death, it was an Ademption of the Legacy, and ſo 


Ray 325. Paulet's Caſe, and the Caſe of Theobald and Wynne, cited 


there. Swinb. 450, 452. 
3 On 
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On the other Side 'twas inſiſted for the Plaintiff, that upon theſe 
Books, the Diverſity is, where the 1 is paid voluntarily in by the 
perſon who owes it, and where the Teſtator ſues for and recovers it, in 
the firſt Caſe the Legacy continues ſtill good, becauſe 1 only 
comes Home to the Perſonal Eſtate; but in the other Caſe, the Teſtator 
ſuing for it, ſhews that he intended to make it his own, and ſo would 
not leave it to the Legatee to recover. 5 fs. 

And the Lord Keeper was clear of the ſame Opinion, and decreed 
the 80 J. Bond to be delivered up, and the Reſidue of the Legacy to be 
paid, but gave no Coſts; alſo 'twas ſaid, that the Juſtice of the Uncle 


ought not to prevent the Affection of the Nephew, no Alteration of his 


Intention appearing. 


Bill verſus Commiſſary Hyde & ux. 


() N a Motion for Diſcharge of the Defendant's Wife, who was ta- A Feme 


ken upon an Attachment for the not appearing and anſwering Covert, to 


the Plaintiff *s Bill, the Caſe appeared to be thus: The Defendant's 


anſwer with- 


Wife being a Widow, and having a conſiderable Fortune, upon the our her 


Defendant's Application to her by 
tling her own Fortune upon herſelf ſeparately, wherewith he was not 


to intermeddle; and accordingly, before Marriage, a Settlement was 
made and executed, and the Marriage took Effet. Some Time after, 
the Defendant being very much in Debt, was arreſted, and the Credi- 
tors were going on to take out Execution and to ſeize his Goods; but to 
pfevent that, tne Wife gave a Note, that if they would diſcharge the 
Action, which was for 2000 J. ſhe would pay the Debt out of her own 
Perſonal Eſtate; and accordingly the Action was diſcharged ; but ſhe af- 
terwards refuſed to make good her Agreement ; and now this Bill was 
brought to enforce an Execution thereof. The Bill was brought againſt 
the Husband and Wife, and Treſpaſs taken out againſt both, and actu- 
ally ſerved upon the Wife at her Houſe, but the Husband could not be 
found ; after which, neither the Husband nor Wife appearing, an At- 
tachment was taken out againſt both, and the Husband ſtill keeping out 
of the Way, the Wife was taken upon the Attachment, and now mo- 
ved to be diſcharged, on ſeveral Affidavits that her Husband was actu- 
ally gone to Holland before the Filing of the Bill, and ſo Proceſs againſt 
her without her Husband was irregular, and that ſhe ought to be diſ- 
charged, and *twas faid, at Law there could be no proceeding againſt 
the Wife without her Husband, and that Equity followed the Law in 
this Particular, ; 

On the other Side *twas ſaid, that the Wife in this Caſe was not to 
be conſidered as a Feme Covert, that ſhe having an Eſtate ſettled on 
her before Marriage, for her ſeparate Uſe, this made her a Feme Sale, 
and a ſeparate Perſon from her Husband, and fo her Agreement was 
binding upon her ; that they had done all they could to bring in the 
Husband ; that they had made him a Party to the Bill, taken out a 


Supœna againſt him and his Wife, and for not appearing, they have 
taken 


ay of Marriage, propoſed the ſet- Husband. 


DO — 


—ͤ—h—m —— 


1 


* 
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taken out an Attachment likewiſe againſt both; that if they could not 
in this Caſe proceed againſt the Wife, the Juſtice of the Count would 
be eluded, and it would be eaſy for any Man to ſettle all his Eſtate 
his Wife, and then get out of the Way, and ſo bid Defiance to his Ge- 
ditors. And Sir Foſeph Fekyll ſaid, *rwas the Saying of a very great 
Man, Eft boni Fudicis ampleare Furiſdictionem, and he thought to ex- 
tend the Arm of Juſtice farther then uſual, when otherwiſe there 
would be a failure of Juſtice, was the Duty of every Court; that in 
ſome, Cafes a Woman 'may ſue without her Husband ; and nothing 
was more common than for a Wife in this Court, even to ſue her own 
Husband; and ſurely in this Cafe, the Plaintiff ought not to loſe the 


« 
* 
* 


Benelit of the Wife's Agreement, by her ſending her Husband Abroad; 


and cited a Caſe of Duboiſe and Dowle to this Purpoſe, But the Lord 
Keeper ſeemed to be of Opinion, that the Proceſs in this Cauſe, without 
the Husband, was irregular, and that they ought to ſtay till the Hus- 


band's Return, when they might renew the Proceſs againſt both. To 


A Meſſenger 
to bring in 
the Party. 


which twas anſwer'd, Suppoſe the Husband ſhould never return, muſt 
they then be totally deprived of the Benefit of this Agreement? On which 
my Lord Keeper ſaid, he would ask the Maſter of the Rolls's Opinion, 
and be govern'd by that; and afterwards the Maſter of the Rolls 
coming into Court, was clearly of Opinion, that the Proceſs in this 
Caſe without the Husband was regular, that the Husband was joined in 
the Suit only for Confirmity, and ſaid, a Woman her Marriage, 
did not loſe her Underſtanding or Diſcretion, but rather improved it 
by her Husband's teaching, and cited Moor and Huſſey, Hob. 93. 
where ſeveral Caſes are cited, wherein a Feme Covert without her 
Husband, ſhall be chargeable, and ſaid the Practice of this Court had 
been conſtantly ſo ; on which the Defendant prayed Time *till the firſt 
Day of next Term, to put in her Anſwer ; and on her entring, her 
Appearance with the Regiſter, and paying the Coſts of the Motion, 
*twas granted, and ſhe too diſcharged out of Cuſtody. 

Note, How in this Caſe moved, that the Defendant ought not to be 
heard to move for her Diſcharge, becauſe ſhe not having appeared by 
her Clerk in Court, was not at all in Court, but a perfect Stranger, 
and ſo could not regularly make any Application by her Council, *rill 
the had brought herſelf into Court, by directing her Clerk to enter an 
Appearance for her; but of this no Notice was taken, either by the 
Court or Council on the other Side. Vid. Compleat Attorney, 326, 


328. 


Anonymous. 


T* HE Plaintiff's Bill being diſmiſſed with Coſts, and Coſts taxed 
to 160 l. a Sußpœna was awarded againſt him to pay theſe Coſts, 

and for not obeying it, an Attachment, on which Attachment the She- 
riff of Londen, to whom it was directed, took Bail, and returned a Cepi 
Corpus, and now on this Return, a Motion was made for a Meſſenger 
againſt the Plaintiff, and *twas urged to be the Courſe of the Court, 
that a Meſſenger ſhould go in all Caſes, where the Sheriff takes Bail, 


3 where 
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where the Party is not bailable, as in this Caſe he 1s not, and the ra- 
ther, for that in this Caſe the Bail Bond was taken of a Member of 
Parliament, againſt whom (the Parliament being now fitting) they can 
have no Remedy ; and Hawkins's Caſe was cited, where in a like Caſe, 
a Meſſenger was ſent to bring in the Party, and ſo 'twas ordered in this 
Caſe. 


Huning verſus Ferrers. 


HE Plaintiff having a Leaſe of certain Mills for 12 Years, which Where No- 


were near expired, the Leſſor, upon his Marriage, makes a Set- 


tlement of thoſe Mills to the Uſe of himſelf for Life, then to the firſt Man, con- 
and other Sons of that Marriage in Tail Male, Remainder to his own * oy void 


right Heirs ; afterwards the Plaintiff takes a new Leaſe of theſe Mills 
from the Father for 30 Years, and lays out 28001. in new Building, 
and improving them. The Defendant was the eldeſt Son of the Iſſue 
Male of the Leſſor, and during the Time the Plaintiff was making the 
Improvements, went to his Father, and told him, he had not Power to 
make any ſuch Leaſe ; that after his Death, the Eſtate would be his, 
but never acquainted the Plaintiff with that, or of the Settlement made 
on his Father's Marriage ; but on the contrary, writ to the Plaintiff to 
take Care to keep one of his Mills in particular in Repair ; then the 
Father dies, and the Son recovers in Ejectment againſt the Leſſee, who 
thereupon brought this Bill to be quieted in the Poſſeſſion of the Mills, 
during the Reſidue of his Leaſe, for that the Defendant was fully ac- 
quainted with the Circumſtances of this Leaſe, and knew his Father had 
not Power to make it, and yet never forbid or cautioned the Plaintiff 
from going on with the Repairs, but on the contrary, ſtood by, and 
encouraged him in the Proceeding therein; and ſo the Plaintiff had a 
Decree to hold, during the Reſidue of his Term; for though the Defen- 
dant was not Privy to the making of this Leaſe, but that was only the 
Fraud of the Father, yet he being to have the Eſtate after his Father's 
Death, and taking Notice thereof to his Father, and that he had not 
ſuch Power to make any ſuch Leaſe, and yet ſuffering the Plaintiff to 
go on in the Repairs thereof, with a Deſign to reap the whole Benefit 
thereof when his Father was dead, was ſuch a Fraud and Practice in 
him, as ought to be diſcountenanced in this Court. For 5 tacit 

conſentire videtur; and Qui poteſt & debet vetare jubet. And it was 
decreed, that the Plaintiff ſhould enjoy, during the Reſidue of his 
Leaſe, See 2 Lev. 152. Ealin verſus Battale in Chancery, 


CASES 
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Heard and Decreed in Chancery, 
Tempore GEORGII P. 
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Sayer verſus Sayer, 


MAN by his Will gives all his Perſonal Eſtate in Wanſtead, Michaelmas 
A except his Bed and Bedding, to F. S. and afterwards deviſes _ 3 

300 l. out of his Perſonal Eſtate, and his Houſes in Cannon-ſtreet, ar of all 
to the Plaintiff, who now brings his Bill for Diſcovery of Aſſets,” and to his Perſonal 
charge the whole Perſonal Eſtate with the Payment of his Legacy; li h. ff, 
and it was proved in this Caſe, that the Teſtator at his Death was the Time of 
poſſeſſed of a Coach and Horſes at Wanſtead, and that there was like- gie Der. 
wiſe ſome Arrears of Rent due to him at his Death out of Lands —_ — 
at Wanſtead, to the Value of about 300 l. beſides the Houſes in Cannon- 538, * 
ſtreet. The firſt Queſtion was, Whether the Deviſe of all his Per- 
ſonal Eſtate at Wanſtead was not ſuch a Specifick Deviſe thereof as 
to exempt it from coming in aid of the other Perſonal Eſtate to- 
wards Payment of this Legacy. Another Queſtion was, Whether 
the Coach and Horſes, and the Arrears of Rent at Wanſtead, paſſed 
likewiſe as Part of the Specifick cy : And my Lord Chancellor, 
Cooper, decreed, That the Perſonal Eſtate at Wan/tead was not to be 
applied towards Payment of the 300 1. Legacy; Firſt, Becauſe it ap- 
pear'd that the Teſtator had a Perſonal Eſtate over and above that at 
Wanflead, to the Value of about 300 l. and his Intent ſeems plainly to 
charge that alone with the Legacy, he not having deviſed it out of all his 
Perſonal Eſtate whatſoever, or whereſoever, or incerted any Words to 
ſhew that his whole Perſonal Eſtate ſhould ſtand charged with it. Se- 
condly, Becauſe he having ſuch other Perſonal Eſtate, to the Value of 
about 300 l. which he might preſume ſufficient to anſwer that Legacy, yet 
as a Supplement to and the Deficiency of it, in caſe it ſhould fall th 
he has likewiſe charged his Eſtate in eet with it, which ſhews 


* 


he has intended to provide for it out of ſome other Fund, and not out of 

his Perſonal Eſtate in Wanſtead, which he had before ſpecially given 

to another; but the Caſe might ſo happen, that a Specifick Legac 

ſhall be charged with the Payment of a Pecuniary Legacy, as in this 
3 


Caſe; 


88 Term. F. Mich. 1 Geoxcs L in Chancery. 


What Things 


Caſe ; after he had deviſed his Perſonal Eſtate at Wanſtead, if he had 
likewiſe deviſed his Perſonal Eſtate at ſuch another Place, and then 
deviſed ſuch 300 . cy out ꝙᷓ his Perſonal Eſtate lly, and 
died, having no other Perſonal Eſtate than in the two Places before- 
mentioned, this 300 l. Legacy muſt come out of his Perſogal Eſtate at 
large in both Places, tho otherwiſe Pecuniary Legatees generally are 
to abate in Proportion where the Perſonal Eſtate, not ſpecifically de- 
viſed, falls ſhort to inſwer their: Legacies, and ſhall have no Aid of the 
Specifick Legatees to make up their Pecuniary Legacies, eſpecially if 
they are deviſed generally and at large, without ſaying out of bis Per- 
ſonal Eftate, or out of all his Perſonal Eſtate whatſoever, or Words to 
that Effect; and it was agreed clearly, that this Deviſe of his 
Perſonal Eſfate at Wanſtead was as much a Specifick Legacy of it as if 
he had enumerated the ſeveral Particulars of 1t. Secondly, It was de- 
creed that the Ceach and Horſes were Part of his Perſonal Eſtate at 
Manſtead, where he lived; for ſince there is no other Period for fix- 
ing this when a Deviſe ſhall take Place but the Inſtant of the Teſtator's 
Death, and you can't ſay that what he had a Week or a Fortnight, or 
any other Time before his Death, ſhould paſs, rather than what he 
had at any Time longer; therefore in Caſe of a Perſonal Eſtate which 
is fluctuating and changing, the Inſtant of his pou is the only Time 
to aſcertain it, and we have therein no ather Rules in Equity for the 
Conſtruction of Wills than what are at Common Law, and here at his 
Death the Coach and Horſes were at Wanſtead, ſo for the Arrears of 
Rent they are Part of his Perſonal Eſtate at Wanftead, for they were 
Uluing out of Lands there, and no where elſe; and for the Ob- 
jection that the Deviſe of the Perſonal Eſtate at WWanſtead ſhould 
carry only his Houſhold Goods, becauſe he thereout excepted his 
Bed and Bedding, which was urged as an Argument: of his Intent to 
paſs only Things of the fame Nature with thoſe he had excepted; 
this was look'd upon as an Objection of no Weight at all at the 
Bar, and the Court took no Manner of Notice of it. 


Atkins verſus Dawbury. 


A MAN by his Will gives ALES of 300 l. to a Feme Covert 
without creating any ſeparate Truſt of it, for her Benefit, and 


See this Legacy was made payable out of a Reverſion of Land expectant 
on an Eſtate for Life: The Husband of the Legatee, ſome Time after, 
makes an Aſſignment of this Legacy to Truſtees in Truſt, and for 
the Benefit of his Children, and after by his Will takes Notice 
Abr. again of the ſame Legacy, and deviſes it in like Manner for the 
ent. 362. Benefit of his Children, and makes his Wife, to whom the Lega 


2 Vern. 391, 


was 
originally given, his Executrix, and dies : The Eſtate for Lite dro | 
and the Widow applied to the — of the firſt Teſtator for 
300 l. Legacy, and thereypon ſhe and the Executor comes to an Agree- 
ment that ſhe ſhould. accept of 200 J. only, in full of her ſaid Le- 
dacy, and accordingly. the Land was ſold (the Widow joining 8d) 
_——_—_ | e 


| 
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Sale) the 2004. paid, and the Widow gave a Releaſe for her whole 
Legacy ; and now this Bull was brought by the Children to have the 
Benefi of this 300 l. under the Aſſignment and Will of the Father: 
It appeared in this Cauſe that tho* ſhe was Executrix to her Hus- 
band, and knew not E of his having deviſed the 300 J. for the 
Benefit of his Children, 
Manner before- mentioned, yet that ſhe gave no Notice, or ſaid an 
thing of it to the Executor: And the Court decreed, That foraſmu 
as the Husband who had a Power to extinguiſh or releaſe this cy, 
had made a good Aſſignment thereof in Equity (tho as a Choſe in 
Action it was not aſſignable at Law) tis actually recovered ; and 
having again by his Will confirmed that Aſſignment, and given it 
again in the ſame Manner, bound the Wife the Legatee ; and ſhe 
ving no Notice of this Aſſignment to the Executor, ſhould be an- 
werable to the Children for the 200 J. ſhe had receiv'd againſt her 
expreſs Knowledge of the Childrens Title to it ; but as to the other 


t alſo of his Aſſignment thereof, in the 


* 
.- 


100]. which the Executor had drawn her in to releaſe, that he him- Note. 


ſelf ſhould ſtand charged, to anſwer that to the Children, he be- 
ing -r rae Fun Ways injured, fince he ought at firſt to have paid 


the whole Legacy; and tho' this Legacy was charged on a Reverſion Z . 41. 
which was not an immediate Fund for the raiſing it, yet bei 
he Wife Cres in it all 


given to the Wife in preſenti, when the Wife 
rry Intereſt from the Teſtator's Death, which muſt likewiſe go to 


Carry Antereit IT 
the Children. x 


Sir John Talbor and Ivory, verſus Duke of Shrewsbury, & 4. 


N this Caſe, it was ſaid by Mr. Vernon, and agreed by the Maſter of In ug. 


Rolls, that if one be indebted to another in a Sum of Money, and tain or con- 
8 his Will give him as great or a cena Sum of Money than _ | 


otice at all of the Debt, that Satisfaction 


it ſhall nevertheleſs go in Satisfaction of the Debt, ſo as that he ſhall not for what was 


d 
the Debt amounts to, without taking any 


have both the Debt and Legacy, but if ſuch a 32 given upon 


a Contingency, which if it ſhould not happen, the Legacy would not 
take Place, in that Caſe though the ingency does actually happen, 


and the Legacy thereby become due; yet it ſhall not go in Satisfaction of 


the Debt. becauſe a Debt which is certain ſhall not be loſt, or merged 
by an uncertain and contingent Recompence; for whatſoever is to 
be a Satisfaction of a Debt, ought to be certain in its Creation, and at 
the very Time it is given; which ſuch contingent Proviſion is not; and 
cited the Caſe of one Pollexfen, to be ſo decreed by my Lord Chancellor 
Harcourt, and affirmed on Appeal in the Houſe of Lords; and as it is 
in the Caſe of a Will, ſo twill be likewiſe, if the Provifion were 
by Deed ; If the Proviſion be abſolute and certain, it ſhall go in Satis- 
faction of the Debt; but if it be uncertain and contingent, it can be no 
Satisfaction, becauſe it could not be ſo in its Creation; and the hap- 


jm, bo the 1 after, will not alter the Nature of it. An- 


r Point in this vas, tha Ne hank were diviſed to Truſtees 
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in Truſt, out of the Rents and Profits (without ſaying, ar by Sale or 
Mortgage) to raiſe Money to pay Debts, and- to ſettle the Lands them- 
ſelves for ſeveral Uſes ; but becauſe it appeared, that the Rent and Pro- 
fits of the Lands annually, would not ts the Debis in amy eaters, 
ble Time, an Account was directed to be taken of the Teftator's Perſo- 
nal Eſtate, and what that fell ſhort to pay the Debts, was to be made 
up by a Sale of Part of the Real Eſtate ; and the Maſter of the Rolls 
ſaid, this was the common Courſe of Equity, where the Rents and Profits 


are not ſufficient to pay the Debts in a reaſonable Time; but if it had 
been deviſed, to be raiſed out of the Rents only, it had been otherwiſe. 


Thompkins verſus Thompkins. 
Daughters HE Plaintiff's Father by his Will in 1682, deviſed 500 l. apiece 


— * 5 to the Plaintiff his Daughter, and to two other Daughters, to be 


Stock and Paid at their reſpective Ages of 21 Years, or Days of Marriage, which 
— Eſtare, ſhould firſt happen: The ſaid Portions to be raiſed, and paid out of 
raiſed. See his the ſaid Teſtator's Stock, and then deviſes the reſt of his Real 
Abr. Eg. 335, Eſtate to his Wife for Life, and in Lieu, and in Satisfacton of her 
+, of . Dower, and for the Maintenance and Education of his Children, and 
336, 7, 452, Alſo for and towards the raiſing and making up the ſaid Portions to his 
$$... 141d Daughters, and then goes on, And after my Debts and Legacies 
458, 460,665, paid and ſatisfied, I give and deviſe all my Lands, Tenements and He- 
640, 760. reditaments to my Son (one of the Defendants) and bis Heirs, and 
oy makes his Wife and the Defendant his Son Executors and dies, leaving 
x Salk. 159. not in Stock above the Value of 100]. The Wife enters, and the two 
other Daughters marrying, had their Portions paid; and this Bill was 
brought by the third Daughter, who had attained her Age of 21, and 
was unmarried, to have her Portion ; the Wife had been dead for ſome 
Time, and the Defendant the Son and ſurviving Executor inſiſted, that 
his Lands ought not to be charged with the raifing this Portion, in 
regard, *twas directly expreſſed to be raiſed out of the Stock, and the 
Rents of the Eſtate during the Wife's Life; and that if the Wife had 
exhauſted, or confumed the Surplus of the Rents, which ſhould have 
raiſed the Plaintiff's Portion, ſhe ought to follow her Aſſets ;- or. how- 
ever, that the Plaintiff could not lay the Load on his Eſtate, if the 


The Courts Wife left no Aſſets. But the Court was of Opinion, that in this Caſe, 


the Defendant's Eſtate was chargeable to make up the Portion to the 
Plaintiff; for ſeveral Gradations in his Will ſhew, that the Portions 
were at all Events to be made good to his Daughters, and therefore he 

es them on his Stock, and afterwards deviſes them to be made up 
out of the Surplus of his Rents, 'during his Wife's Life, and afterwards 
gives the Land to his Son, ſubje& thereto, by . deviſing them to him 


Note, after his Debts and Legacies paid, which in a Will, amounts to a 


Charge on his Lands for Payment thereof, fince the Son by the Wall, 

is not to have the Lands, till after the Debts and Legacies paid; and 

therefore twas decreed, that an Account ſhould" be taken of the Stock, 

and what the Proportion thereof (after a proportionable DeduRion og 
* 8 4. 


| 
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the other two Legacies) fell ſhort, ſhould be made up out of the like 
proportionable Surplus of the Rents, during the Wife's Life; and that 

if they ſell ſhort, to be ſupplyed out of the Defendant's Eſtate, But it 

was not determined with any Clearneſs, whether, if the proportionable 

Part of the Stock, and of the Surplus of the Rents, which were ap- 

pointed the Fund, in the firſt Place, for the Payment of theſe Legacies, 

were waſted by the Wife ; wheth-r the Loſs thereof, as to the Plain- 

tiff 's cy remaining unpaid, ſhould fall upon the Plaintiff herſelf, 

or if ſhe ſhould, by Reaſon of ſuch waſting, load the Real Eſtate ſo 

much the heavier, to make good her Legacy ; though my Lord Chan- | 
cellor ſeemed to incline, that her Legacy, as this Caſe was, ſhould be | 
made good to her at all. Events, out of the Real Eſtate, in Caſe the other 

Funds provided for it proved deficient, or were waſted, or at leaſt fo 

much thereof, as by any Miſapplication during her Minority, was loſt 

and gone of the other Fund; though he ſaid, from the Time of her at- 

taining her full Age, it might perhaps, deſerve another Conſideration. 
Another Point in this Caſe was, that the Defendant the Son had mor- 
gaged this Eſtate to ſome other of the Defendants, who had full Notice Note. M. B. 
of the Will, as was proved in the Cauſe, and whether they ſhould be 

affected with this Legacy, was the Queſtion ; though there was little 

faid, in Defence of this Point, but that the Defendants were only Exe- 

cutors of the Mortgage, and knew, nothing of the Tranſactions in ta- 

king the Mortgage. And Mr. Vernon argued, that in this Caſe, if there 

could be any Doubt made of it, as he thought there could not; yet, that 

the Defendant the Son, who received the Money, would be chargeable 
therewith, and that the Plaintiff might in the Nature of a Ceftuy que 

Truſt proſecute him as a Truſtee, for a Recompence thereto, till her 

Legacy paid; and cited the Caſe Chery and Ferrars in this Court, to 

have been ſo decreed ; but my Lord. Chancellor ſeemed” to turn this 
reaſoning upon him, that there the Wife for the proportionable Part of 

the Surplus, was but in Nature of a \Truſtee,, and the Plaintiff: muſt 

expect her Recompence for what ſhe had waſted. out of the Aſſets, and 

not load her Son therewith ; but yet he was decreed to an Account, as 

before was mentioned. 
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e Sum of 7004. being the Wife's Portion, and 7001; added to What Efate - = 


on the Hart of the Husband, in all 1400 l. was agreed to be laid out in 
e Purchaſe 

to the Mifg for Life; Remainder to the firſt and other Sons of the Mar- ** 3 Lr. 
riage in ee e Remainder to the Iſſue Female of that Rab Abe 3 


Marriage; Remainder to the right Heirs, of the Husband. The Mar- 378. 2 Salk. 
S Effect, the Husband I without Iſſus, and before any Pur- 8 
chaſe purſuant to he Anka Having firſt made his Will, and t y a Vern. 679. 
he deviſęs all his Perſonal Eſtate to the Defendatitz: who was his Wife. 
and l bis Repl hare to the Plainifh, uta were his Neybews; 
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e of Lands, to be ſettled on the Husband's Life; Reinainder uad, the 8 
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A Deviſe of A Man by his Will in 17c4,*devi E all 
the Perſonal, 
Eſtat his " 
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and one of them, his Heir at Law, makes his Wife Executrix, and takes 
no manner of Notice of the 1400 l. and whether the 1400 J. ſhould go 
to the Nephews, as 8 have the Lands, i. e. after the Wife's 
Death, if the Purchaſe had been purſuant to the Articles, was the Que- 
ſtion. It appeared in the Cauſe, that the Wife at the beſt Computation 
that could be made, had above 77 l. a Year by the Deviſe to her, of the 
Perſonal Eſtate, which was 7 J. per Ann. more, than ſhe would have 
been entitled to, in Cafe the Purchaſe had been made; and therefore 
*twas decreed, the 1400 l. was bound by the Articles, and ſhould go to 
the Plaintiffs as the Land would have done, if a Purchaſe had \ 
made purſuant to the Articles; and was in a Court of Equity, to be 
looked upon as a Real Eſtate, and well deviſed to the Plaintiffs by this 
Will; and though the Wife could not be ſhut out of the Proviſion in- 
tended by the Articles for Life. if ſhe thought fit to abide by the Ar- 
ticles, yet the Deviſe there, of the Perſonal Eſtate, being more than an 
Equivalent, 1f ſhe choſe to take by the Will, it muſt in this Court of 
Equity, be taken to be a Satisfad ion of the Articles as to her Right, 
and no Manner of Hardſhip to her; and 'twas ſaid, as the Caſe was, 
if a Purchaſe had been made, even after the making this Will, though 
at Law ſuch Lands would not paſs, yet in this Court, there could be 
no Queſtion, but the Plaintiffs would have the Benefit thereof, by the 
Relation to the Articles. And my Lord Chancellor was clear of the 
ſame Opinion; and Mr. Vernon ſaid, it had been ſeveral Times held in 
this Court, that if a Man by his Will give ſeveral ſpecifick Legacies, 
and deviſes the Reſidue of his Eſtate to another, and after his Circum. 
ſtances alter, ſo that the Reſiduary Part, becomes very inconſiderable; 
yet the Reſiduary Legatee muſt content himſelf with it, and muſt have 
no Aſſiſtance from the ſpecifick Legatees, no more ſhall the Wife, in 
this Caſe, when the Plaintiffs come to carry the Articles into Execu- 
tion, which will take away ſo much of the Perſonal Eſtate; and this 
being ſo decreed by my Lord Chancellor Harcourt, was now on re- 
hearing, affirmed by my Lord Chancellor Cowper. 


— 


Reach verſus Hammond. : 
Or S114 * . 
; Au ELIAS Eſtate 
to the Defendant, to the Uſe of his Relations, without ſpecifying 


e to 
Kelations is any in particular, or uſing any other Words, and makes the Defendant 
_ go accord- . and in 1706 dy d; and now the Plaintiffs who were the 


Se r other, and three Siſters of the Teſtator, brought this Bill as his 


Diſtridu- neareſt Relations, for a Diſcovery, and an Account of the Perſonal 
— Eſtate; it ap in the Cauſe, that the Teſtator left no Real Eſtate, 
15%. 3 Chan. and twas —— to a Maſter, to take an Account of the Perſonal 
K x. Eſtate, and the Plaintiffs to come in according to the Courſe of Diſtri- 
„ bution, ſettled by 1 Fac. 2. c 17. And 'twas agreed to be the Rule 
2 Vern. 405, of this Court, in Conſtruſtion of ſuch Deviſes to Relations, that thoſe, 
and 71% \ who by the Statute of Diſtributions, would be entitled to the Perſonal 

Eſtate, in Caſe he had died inteſtate, ould upon Re grant Ora, 

5 f : 
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be let into the ſame Proportion: | my Lord Chancellor ſaid, he 
— it the beſt Meaſure for Ling Bead. to ſuch general Words, 
and that it had been oftentimes ruled accordingly in this Court. And 
by this Rule I conceive Colonel Norton's Will may be regulated. W. B. 


5 


Beale verſus Beale: 


HIS was on a Re-hearing ; and the Caſe appeared to be ſhortly 71. rarerets 
thus. The Plaintiff 's Father being Tenant for Life, which Re. of Daughters 
mainder to his Brother in Tail, prevails with his Brother to join with D r de- 
him in a Common Recovery, whereby the Eſtate was ſettled to the Uſe their Main- 
of the Plaintiff's Father for Life ; Remainder to Truſtees, during his NE, See 
Life, to ſupport contingent Remainders ; Remainder to ſuch Woman . 
as he ſhould happen afterwards to marry, for her Life, for her Join- and aße, 
ture ; Remainder to the firſt and other Sons of the Plaintiff's Father, 55 2 
in Tail Male ſucceſſively ; Remainder to the Brother in Tail; Remain- 1 Venn. 236. 
der to the right Heirs of the Plaintiff 's Fatlier; and in the Deed, de- 
claring the Uſes of the Recovery, was a Proviſo, that it's held to be 
lawful for the Plaintiff's Father by Writing or laſt Will, to charge 
the Eſtate with any Sum or Sums of Money, not exceeding 2000 |. for 
the Portion of Daughters or younger Sons, to be paid at ſuch Times, 
and in ſuch Proportions, as the Father ſhould dire& : The Father after- 
wards marry'd the Defendant, and by her had Ifſue two Daughters, the 
now Plaintiffs, and by his Will, taking Notice of his Power, appoints 
the Sum of 2000 J. to be raiſed out of the ſaid Eſtate, for his ſaid two 
Daughters, to be paid, and payable to them at their reſpective Ages of 
21 Years, or Days of Marriage, which ſhould firſt happen, without 
ſaying after the Death of his Wife, or any other Proviſo, that it 
ſhould not affect the Wife's Jointure. Then the Father dy'd, and now 
this Bill was brought by the two Daughters, who were under 18, and 
unmarried, to have Intereſt for their Portions, till payable. My 
Lord Chancellor Harcourt decreed, that they ſhould have 7 after 
the Rate of 3 J. per Cent. for their Portions, till 12, and thence, 
*till payable, at 41. ? jo Cent. but they not liking this Decree, brought on 
the Cauſe again, and preſſed much for an Allowance of 6 JI. per Cenz. for 
their Portions *till payable ; but Lord Chancellor Cowper ſaid, he 
thought the former Decree very tender in the Proviſion thereby made, 
and that *twas rather a Recommendation to the Mother, to make them 
that Allowance, than a Decree to charge her Jointure therewith ; but 
ſince ny wer not ſatisfied by that Decree, as appeared by their bring- 
ing the Cauſe to a Re-hearing, he muſt now give them no more, than 
what in ſtrict Jakes they deſerve; and ſince their Portions was not 
payable till 18 or Marriage, they could not charge the Jointreſs with 
Intereſt thereof in the mean Time; but ſaid, that the Reaſon of poſt- 
poning thereof, till that Time, being in Favour of the Jointreſs, ſhe 
| ought to maintain them out of the Profits of her Jointure Lands; 
but in 5 ext the ſaid Portions could not in Strictneſs carry Intereſt, 
till they became payable, they 1332 be allowed 61. per Cent. on the 


{ame 


dar a Free- 


; * "IS. * 2 
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ſame, from that N But whether 3 2 on the Laughters 
attaining the Age of 18 or Marriage, ſhou immediately raiſed, ſo 
as to charge and affect the Jointure Eſtate for Life, dew till her 
Death, my Lord ſaid, it would be Time enough to confider of that, 
when it became the Caſe. 


94 


Atkins & af verſus Waterſon. 


What ball O Na Treaty of Marriage, to be had between the Defendant's late 
— © oy Husband, Edmond Waterſon, deceaſed, Indentures of Leaſe and 
widow of | Releaſe, bearing Date the 15th and 16th of Auguſt, 1696, by Way of 
her Cuſto- Settlement, were executed, whereby, 1n Confileration of the ſaid in- 
yy 4. tended Marriage, and 20001. Marriage Portion, Lands to the Value 
157, 158. of 2001. per Ann. were limited to the Defendant's Life for her Join- 
1 Ven fig. ture, and in full of all Dower, and Title of Dower, to any Lands, Te- 
Vide Ante. nements, or Hereditaments, whereof, of wherein her ſaid intended 
Husband was, or ſhould be ſeized of any Eſtate of Inheritance, during 
the Coverture between them. And in the Releaſe, William Waterſon, 
Father to Edmund, covenanted, that in Caſe Edmund ſurvived him, that 
then all his Real and Perſonal Eſtate, whereof he ſhould die ſeized or 
poſſeſſed, ſhould deſcend and come to Edmund, his Heirs, Executors and 
Adminiſtrators: The Marriage took Effect: William Waterſon dies, 
whereby ſome Real Eſtate, and a conſiderable Perſonal Eſtate came to 
Edmund ;, then Edmund makes his Will, and having no Iſſue, deviſes 
5ool. to his Wife, and ſome other Legacies, and deviſes the Reſidue of 
is Perſonal Eſtate, to be laid out on a Purchaſe, to be ſettled on the 
Plaintiffs the Bennels, who were his Nephews, and made the Plaintiff 
Atkins his Executor and dies; and now this Bill was brought againſt 
the Widow, for a Diſcovery, and Account of the Perſonal Eſtate, and 
that it might be laid out in a Purchaſe and ſettled, purſuant to the Di- 
rection of the Will; the Defendant by her Anſwer ſays, That the 
Husband was a Freeman of London, and that he dying without Iſſue, 
ſhe, as his Widow, was entitled to a Moiety of the Perſonal Eſtate, as 
her Cuſtomary Share, and whether ſhe were ſo entitled or no, was 
the ſingle Queſtion. 'T 
For the Plaintiff *twas urged by oe oo, Fekyl and others, that ſhe 
was not; for that by this Settlement, ſhe was provided for already, and 
the Cuſtom of London, where the Widow is compounded with, as 
ey call it, ſhe cannot be let into any other Part of her Husband's Per- 
ſonal Eſtate ; that this was founded on very good Reaſon, that the 
Wife may not depend for her Satisfaction on the Caſualty of Trade, 
and other Contingencies, whereto this Perſonal Eſtate may be liable; 
and now, ſince ſhe had in all Events, ſecured herſelf of a Proviſion, 
and taken out ſo much of her Husband's Power of diſpoſing, ſo ſhe 
ought to reſt ſatisfied with that Proviſion, and not to ask any more; 
that if this had not been intended in full of her Cuſtomary Part, there 
would have been Negative Words, or ſome Proviſo in the Settlement, 
that it ſhould not extend to exclude her of her Cuſtomary Share; _ | 
: | Me 4 
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the Perſonal Eſtate was under their Conſideration, as 4 by the 
Covenant, concerning the Diſpoſition of it, in Caſe the Husband ſur- 
vived the Father, and now the Proviſion being general, muſt be in- 
tended to be compleat, and muſt exclude her from any other, and cited 
Love's Caſe, 33 Car. 2. and Hancock and Hancock, and Pitt and Lee, 
lately decreed in this Court. x | 
But on the other Side, twas argued by S. Cowper & AP, that ſhe 
ought not by this Settlement, to be excluded from her Cuſtomary Part; 
that if no Settlement had been made, ſhe would on her Marriage, be 
entitled to Dower at Common Law out of the Real Eſtate, and to her 
Cuſtomary Share out of the Perſonal Eſtate ; that this Jointure came 
only in lieu of Dower of the Real Eſtate, and that, but by a late Act 
of Parliament 27 Hen. VIII. and now could be no Recompence for her 
Cuſtomary Share of the Perſonal Eſtate; that ſhe was entitled to one by 
the Common Law, and to the other by a Cuſtom and a Recompence 
provided ; for one of them only could be no Recompence for the 
other, which ſhe claimed by a diſtin independent Title; that there 
being no Negative Wards in the Deed, made it the ſtronger ; that they 
did not intend to exclude her of her Cuſtomary Share; and now twas 
ty'd up barely in Bar of her Dower and Title of Dower 3 and ſuppoſe 
by the Settlement, there had been a Proviſion for her out of the Perſo- 
nal Eſtate only, and that had been expreſſed to be in full of her Share 
of the Perſonal Eſtate, Would that have excluded her from Dower out 
of the Real Eſtate? no more ought this Jointure, which goes only in 
Bar of her Dower of the Real Eſtate, be conſtrued to exclude her 
from the cuſtomary Share of the Perſonal Eſtate ; and the Entries in 
the City Books, muſt be intended, where the Compoſition was only 
out of the Perſonal Eſtate; and as to the Caſes cited, twas ſaid, they 
were not at all to this Purpoſe, for the Caſe of Hancock and Hancock, was 
upon a Settlement of Perſonal Eſtate, and was to this Effect: A Free- 
man of London having Children by his firſt Wife, and being about to 
marry again, made a Settlement of ſome Leaſehold Eftate on his in- 
tended Wife, and the le of that Marriage ; the Marriage takes Ef- 
fect, the Husband dies having Iſſue, and a conſiderable Perſonal Eſtate, 
the Children, by their firſt Venter, brought their Bill for an Account of 
the Perſonal Eſtate, and infiſted, it wholly belonged to them, and that 
the ſecond and her Iſſue, ought to be excluded from any Share thereof, 
by Reaſon of the Proviſion made for them; twas decreed, that this 
ion with his Wife before Marriage, bound her, but the Chil- 
dren being Infants, were left to make their Election when they came 
of Age, whether they would abide by that Proviſion made for them by 
that Settlement, or relinquiſhing that, come in for their Cuſtomary 
Shares only; and afterwards on a Re-hearing, what ſhould become 
of the Cu Part; *twas held, to fall into the Husband's 
Share; and in Caſe no Diſpoſition was made thereof by him, it 
muſt go according to the Statute of Diſtributions ; as to the Caſe of 
Pitt and Lee, that was thus: A Widower and Widow being about to 
marry, and having a Perſonal Eſtate only, by Articles before Marriage 
twas agreed, that in Caſe the Husband 551 he ſhould have * 2 
J 


ante, makes ſuch Deviſe void, as againſt Creditors, and then the Deviſee 
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only out of his Wife's Perſonal Eſtate, and the Reſidue to be at her 
Diſpoſal ; and in Caſe the Wife ſurvived, then ſhe was to have 2000 J. 
out of the Husband's Eſtate, without ſaying only or no more, the Huſ- 
band being a Freeman of London; and his Wife brought a Bill for an 
Account of the Perſonal Eſtate, over and above her 2000 l. and to be 
let into her Cuſtomary Share thereof; but *twas decreed, that the e 
Conſtruction of theſe Articles, muſt be to exclude the Wife from any 
further Share out of his,Eſtate, as he was expreſly excluded from an 
further Share out of her Eſtate ; and though the Words were not ſo 
full, as to exclude her, yet the Intent of the Articles appearing to be a 
mutual Reciprocal Agreement between them, for ſetting Bounds to 
each others Claim, ought not to be extended larger on the one Side, than 
the other; and ſo twas decreed, that the Wife ſhould have only the 
2000 l. but they ſaid, theſe Cafes were by no Means applicable to the 
preſent, where the Proviſion for the Wife only was a Real Eſtate, 

Lord Chancellor ſaid, he thought the Reaſon of the Caſe very ſtrong 
for the Defendant; but that this Point may be ſettled in a proper 
Way, he deſired to have the Cuſtom certified, whether ſuch Jointure 
before Marriage, being only limited to be in Bar of her Dower, ſhould 
preclude her likewiſe of her Cuſtomary Share. 


Challis verſus Casborn. 


A Defective I N this Caſe, twas ſaid by Vernon, and agreed to by the Court, that 
—— that if a Man has a Debt owing to him by Mortgage, and another 
good. See On Bond by the ſame Perſon, that he may tack them together againſt 
2 Chanc. the Mortgagor, and that he ſhall not be let into a Redemption with- 
oy Foes i 163, out Payment of both, becauſe the Lands in his Hands are chargeable 
56s, 385, with the Bond, even at Law; and now, ſince the Statute againſt frau- 
Gog, 680 dulent Deviſes, the Deviſe of the Equity of Redemption is in the ſame 


12 187. Caſe, he can't redeem without Payment of both, becauſe the Statute 


-- ſtands in the ſame Place, as the Heir muſt have done, if no Deviſe had 
been made; but before that Statute, ſuch Deviſe would not be liable 

to the Bond Debt no more than the Mortgagor himſelf. | 

Another Point in this Caſe was, that a ſeized of ſome Freehold 

Eſtate, and alſo of Copyhold Eſtate, deviſed all his Eftate Real and 

Perſonal for the Payment of his Debts, and died without any Surren- 

der of the Copyhold Eſtate to the Uſe of his Will and Coheir ; this 


Court would ſupply the Want of ſuch Surrender, as they would have 
done, if pyhold Eſtate had been expreſly mennoned in the Will 


as Coppa 

Mr. Williams ſaid, the Maſter of the Rolls had ſupply'd the Defect 
of a Surrender, in the Caſe where there was no Freehold Eſtate at all; 
and he thought it the ſame Caſe here, where the Freehold Eſtate was 
not ſufficient for Payment of the Debts. \ 
But the Chancellor ſaid, he had never known it carry'd ſo far, becauſe 
he thought the Deviſe of the Real Eſtate did not ſhew any Intention 4 


r 
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paſs a Copyhold, which, in the Eye of the Lau, was of the loweſt Re- 
gard, and looked upon only as an Eſtate at Will, though Cuſtom had 

ow fixed it in the Copyholder ; and ſaid, unleſs they could ſhew ſome 

recedents, he could not aſſiſt them. L N Ol 73! on 10 
A third Point was, that the Deviſees of the Real and Perſonal Eſtate 
were made Executors; and ſo Mr. Vernon ſaid, twas a ſettled Diſtin- 
ction in this Court, that they ought to apply the Eſtate in ſuch Caſe, 
in a Courſe of Adminiſtration, becauſe if the Eſtate was ſold, twould 
be Perſonal Aſſets in their Hands, and then to pay a Debt of inferior 
Nature, before one of a Superior, would be a Devaſtavit; but if they 
had not been made Executors, then the Creditors ſnould have come in 
all equally; becauſe in Equity, all Debts are equal, and they as Tru- 
ſtees, — give no Preference, and would be in no Danger as Execu- 
tors in ſuch Caſe. 2 * | 5 

But the Chancellor 2 the Accident of their being made Execu- 
tors, ought to make no Difference in Equity, but that all Creditors ſhould 
be conſidered i and would ſee Precedents; though Mr. Fernon 
ſaid, it had been a ſettled Diſtinction, and ſeveral Precedents in Point. 


| Baſſe ver ſus Grey. 


IR Fames Grey being poſſeſſed of an Annuity of 14 l. per Ann. for +,;* « 
99 | — of the Exchequer; on his Marriage —— with 3 * wp 

A. and B. to pay this 14 J. to his:Wite: for her ſeparate Uſe, and after gen 
the Death of either of them, them to the Survivor for Life, and after in *Remainy 
the Death of both, to the Child or Children to be begotten between der. See 
them, and in Default of ſuch Child or Children, then to his own Exe- * V=* — 
cutors and Adminiſtrators, for the Reſidue of the Term. Sir James 288, = 
and his Lady have Iſſue one only Son, who lived to five, and then 1 Vern 329. 
dy'd, and after the Death of Sir James and his Lady, the Plaintiff . 2 | 
took out Adminiſtration to the Son, and brought this Bl againſt the 1 Chan. 12: 
Executors of Sir Fames and his Lady for this Annuity. _ —— 412 

And 'twas inſiſted by Mr. Vernon, that the Limitations to the Execu- R. 66, — 
tors and Adminiſtrators of Sir James was void, being after a Limitation: » Sa r56. _ . 
to the Child or Children, which js the ſatne, as if it had been limited — 
to the Iſſue, and a Settlement of a Term on Truſtees in Truſt, to per- 
mit the Father to receive the Profits for as many Years of the Term, 
as he ſhould live; and after, to permit the Mother to receive the Pro- 
fits for ſo many Years as ſhe ſhould live, and then in Truſt, to permit 
the Child or Children, or Iſſue, to receive the Profits; For the Reſidue 
of the Term will bear no Limitation over, in Default of Iſſue or Child, 
in Caſe there be any one in Being, no more than ſuch a Limitation of 
the Term itſelf would be good; for this would be to revive and intro- 
duce all the Inconveniencies of a Perpetuity, which has been ſo long 
fince exploded; and the Truſt of a Term muſt be limited in the ſame 
Manner, as the Term itſelf will bear a Limitation. 

But the Chancellor ſaid, this being by Way of Covenant, no more 
paſſed out of him, than to ſerve the Uſes expreſſed, and *twas not a 

Cc - Diſpoſition 
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Diſpoſition of the Annuity itſelt, but only a Covenant to pay the 14 J. 
in ſuch Manner: And ſince it was never diveſted out of dir James, he 
would not on this Bill, by any Pretence of Equity; tear it out of him 
or his Executors, and ſo diſmiſſed the Bill, though he did not at all diſ- 
pute the Caſe, if it had been a Term, or the Truſt of a Term, ſettled 
in ſuch Manner, that the Remainder would not have been good; but 
here *twas only a Covenant to pay the 141. and not the Annuity it- 
ſelf, which was thought by ſome at the Bar, to be an over-nice Diſtin- 
ction. 

But this Decree ſeems to be reaſonable, becauſe the Adminiſtrator 
comes for a ſpecifick Performance of the Covenant, and that he cat't do, 
who was not originally in Contemplation, or intended to be provided 
for by the Covenant, but that the Term had actually been veſted to theſe 
Uſes; then the Intereſt of the Term being veſted in the Child and the 
Heirs of his Body, as it muſt be, if the Settlement had been drawn ac- 
cording to the Covenant, then it muſt have gone to his Adminiſtrator. 


Caſey againſt Beachfield. 


Monday, Nov. | N this Caſe twas ſaid by Mr. Vernon, that the Reaſon you can't ex- 

7 1715, amine any of the Plaintiffs as Witneſſes in the Cauſe is, becaufe if 
IM dhe Cauſe miſcarries, the Plaintiffs will be liable to Coſts ; and there- 

Plaintiffs not fore their ſwearing is to exempt themſelves; and *tis their own Choice, 

to be exa- that they are made Plaintiffs, for without their Conſent, they could 

Witneſſes. not have been made ſo; but the Defendants are forced into the Cauſe, 

contre of and if their being made Parties ſhould abſolutely invalidate their Teſti- 

Defendants. mony, it would be in the Power'of any one who had a Mind to oppreſs 

another, and deprive him of his Defence, to make the moſt material 

Witneſſes Defendants in the Cauſe ; and therefore any of the Defendants 

to a Suit, may be examined as a Witneſs, faving juſt Exceptions to 

their Credit, Capacity, &. 


—_ 


=" oo 4. 1% Þ. KL 44 # nmant 7 xm 5» unn, eg. „. 
5 E ano = HE only Queſtion in this Caſe was, whether any, and what 
Nov. 9, 1715, Part of the Wife's Fortune ſhould be ſubject to anſwer the 
" Plaintiffs Demand, who were Siſters and Heirs at Law, and alſo Admi- 
How far a niſtrators and Creditors of the Husband againſt the Defendant, who was 
— 4 Adminiſtrator of the Wife who ſurvived her Husband ; as to which, the 
ſabjeRt to the Caſe was thus: Mrs. Anne Aſb being entitled to the Sum of 5500 J. 
Husband's ſecured to her by a Mortgage for Years, on the Eſtate of Sir Edward 
tes or Cv Bacon, taken in the Name of Truſtees ; and likewiſe to 3000 J. ſecu- 
| red to her by a M e for Years, on the Eſtate of Sir Humphry 
ditors, Y ortgag 
Briggs, taken in her own Name; and alſo to a Bond Debt of 400 l. 
and to ſeveral Jewels and other Things of conſiderable Value. The 
ſaid Mrs. 4% became a Lunatick, and on a Commiſſion of Lunacy, iſ- 
ſued out of this Court for that Purpoſe, the Cuſtody ade 


Jet. Rae. in (hes 1. Parker againſt Windham and others. 


\ 
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and Eftare was committed to one of the Defendants. Some Time af- 
ter, Philip Parker, Eſq; the Plaintiffs Brother, by ſome Contrivance, 
the Lunatick, and married her, without malung any Settlement or 
rovifion ; and for this Contempt, he and others concerned in procuring 
the Marriage, were committed by this Court. But the Marriage was 
ſentenced in the Spiritual Court to be good; and that Sentence-after- 
wards affirmed on an Appeal to the Delegates ; and 'twas ordered at the 
fame Time, that all the Deeds and Securities relating to the Lunatick's 
Fortune, ſhould be brought before, and lodged with one of the Ma- 
ſters of this Court, in Order to ſecure a Provifion for the Wife, in 
Caſe ſhe ſhould ſurvive her Husband ; and likewiſe for the Children 
of that Marriage, in Cale there ſhould be any. 
Some Time after, on Mr. Parker's Application to the Court, by Pe- 
tition, to ſuperſede the Commiſſion of Lunacy, and to have the Wife's 
Portion delivered to him, an Order was made the 19th of March, 1712, 


whereby the Commiſſion of Lunacy was ſuperſeded; but in Regard of 
Mr. Parker's Eſtate was much incumbered, and he had made no Settle- 


ment on his Wife, twas at the ſame Time offered, that ſo much of the 
5500 l. as was neceſſary, ſhould be applied towards the diſincumbering 


his Eſtate, and the Reſidue to be laid out in a Purchaſe of Lands, which, 
together with ſo much of Mr. Parker's Eſtate as would make up 500 l. 
Ann. was to be ſettled on Mr. Parker for Life; Remainder to his 


Wits for Life, for her Jointure; Remainder to the Iſſue of that Mar- 
riage, &c. with a Remainder to Mr. Parker's right Heirs, and upon 
Mr. Parker's making ſuch Settlement, the Reſidue of his Lady's For- 
tune was to be paid and delivered to him, and in the mean Time, - he 
was to be examined on Interrogatories, touching the Incumbrances on 
his Eſtate. Mr. Parker never complyed with any Part of this Order, 
but being indebted to one Gooding, in a conſiderable Sum, Gooding brings 
his Action againſt him, and recovers Judgment, and took out a fieri fa- 
cias; and thereupon the Mortgage Term of Sir Humphry, was fold by 
the Sheriff, and the Debt paid. After this, Mr. Parker being indebted 
to the Plaintiff's Siſters, in about 2000 J. apiece, given them for their 
Portions, does, by Indenture taking Notice thereof, aſſign the ſaid 
5500 J. and all Securities, and alſo all the Fortune and Portion belong- 
ing to him in Right of his Wife, to Truſtees in Truſt : In the firſt Place, 
to pay thereout to the Plaintiffs their Portions, and after in Truſt for 
himſelf, his Executors, Adminiſtrators and Aſſigns. Some Time after, 
Sir Edward Bacon paid in 5500 4. due on his Mortgage; and Mr. Par- 
ker having not comply'd with the Term of the laſt Order, the fame 
was again placed out at-Intereſt, on a Security taken in the Name 
of the Senior Maſter of this Court ; after which, Mr. Parker died-in- 
teſtate, and without Ifſue; and about two Years after, Mrs. Parker died 
likewiſe inteſtate, and without Iſſue; whereupon the Plaintiffs, who 
were Siſters and Heirs at Law to Mr. Parker, and alſo Creditors, as above- 
mentioned, took out Letters of Adminiſtration to Mrs. Parker the Wife, 
and brought a Croſs Bill, to have the Fortune and Securities delivered 
over to them ; and for them, (being Plaintiffs in the Original Caſe) 
"was argued, FA 2 
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Argument That they had an undoubted Right to this Fortune of the Wife, not 
— — only as Creditors, but alſo as they were Repreſentatives and Heirs at 
Law to the Husband; that if the Settlement had been made purſuant 
to the Order, the laſt Limitation being to the right Heirs of Mr. Par- 
ker, would have carried the Lands to them; that though no Settlement 
were made, yet as Repreſentatives to Mr. Parker, they were entitled to 
it; ſo that call it Land, or call it Money, it equal 1 belonged to the 
Plaintiffs; that a Choſe in Action belonging to the Wife, may be releaſed 
by the Husband; and if the Truſtees for the Wife's Fortune, ſhould 
y it to the Husband, his Wife would be without Remedy; that a 
Wife on her Marriage, is to forſake Father and Mother, and cleave to 
her Husband, and ſurely her Fortune is to go along with her; that 
a Husband may maintain Trover for his Wife's Goods taken from her 
before Marriage, without joining her in the Action, ſo is 2 Lev. 107, 
Oc. I Mod. 25.7 And if a Husband before Marriage, agrees to make 
a Settlement, and afterwards make a Settlement accordingly, this 
entitles him to all her Fortune, though 'twas ſtanding out on the 
Bond, and other Secunties, which would otherwiſe ſurvive to the 
Wife; for this Settlement makes him a Purchaſor of his Wife's For- 
tune, eſpecially if it were made in Conſideration of that Fortune; 
and therefore his Repreſentatives ſhall go away with it, though the 
Wife ſurvives ; and this had been ſeveral Times ſettled in this Court. 
And here, though no actual Settlement has been made, yet the 
Wife has had the Benefit of her Fortune preſerved to her for Life, 
which is all ſhe ſhould have, if the Settlement had been made. That 
ſhe being dead, and no Children to be provided for, her F _— ought to 
go over to her Husband's Family, and not to her own. That though 
, Choſes in Action are not aſſignable, 2 ſuch Aſſignments are ſupported 
every Day in this Court; and the Plaintiffs in this Caſe are Creditors, 
and therefore more ſtrongly entitled to the Benefit of the Husband's Aſ- 
ſignment. That the Security being lodged in the Court, makes no man- 
4 ner of Difference; for the Court is but in Nature of a Truſtee for them, 
| i. e. for the Husband and the Wife; ſhe herſelf has no diſtin Property 
therein ; but the Property is ſtill in the Wife, and conſequently in the 
Husband ; and a Deed made by Cæſtuy que Truſt, is binding upon a 
Truſtee in a Court of Equity, and even at Law; if a Man brings Debt 
upon his Wife's Bond, and recovers Judgment, this alters the Nature 
of the Security, and makes it the Husband's ; and fo it has been latel 
adjudged in the King's Bench, where ſuch a Judgment was aſſignable 
within the Statute of Bankrupts, for the Benefit of the Husband's 
Creditors. For when the Husband recovers Judgment, the Debt is 
turned into Rem Adjudicatam, and is no longer a Choſe in Action; but 
my Lord Chancellor ſeemed to think, that ſuch a Judgment would not 
have carried it to the Husband's Repreſentatives againſt the Wife ſur- 
viving, if that had been the Point of the Caſe. 

It was likewiſe urged, that the Order of the 19th of March had 
not at all varied the Caſe, for the Intent of that was, only to ſecure 
ſome Proviſion for the Wife ; but ſhe being now dead, that Order has 
had its Effect, and the Plaintiffs who ſtand in the Husband's Place, 


ought to have the Reſidue of the Wife's Fortune. 0 
a > 3 
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—On the other Side twas argued, That by this Commiſſion of Lunacy Argument 
the Property of her Fortune was veſted in the Crown ; and this Char — 
miſſion being in Force at the Time of the Marriage, prevented the 
Husband's Power over it; that he had indeed been very juſtly com- 
mitted for his Contempt in marrying her; but that would be a ve 
inſignificant Pumſhment, if he _—_ at the ſame Time go away with 
all her Fortune; that at leaſt the Crown had Power to preſerve the 
Eſtates and Fortunes of Lunaticks againſt any Diſpoſition of their 
own, and that Power was lodged in this Court; that the Court had 
more than a bare Cuſtody of this Lady's Fortune; that by the Order 
of March 19, 1712, Mr. Parker was not to have any Part of her 
Fortune 'till he made the Settlement thereby ordered; that this was a 
Conſideration in the Nature of a precedent Condition, and he not 
having performed his Part thereof, had no Title to the Fortune; that 
the Huſband's Aſſignment could not be preſumed to affect the 3000 }. 
on Sir Humphry Brigg's Mortgage, the Sheriff having made an abſolute 
Sale of the legal Term on the Fieri Facias before that, and the Vendee 
by that Sale was become the abſolute Owner thereof; and Mr. Vernon 
cited a Caſe of Burnell againſt X:nafton, where a Wife having a Sum 
of 1400 J. out on a Mortgage, the Huſband after Marriage made an 
Aſſignment of this Money, and agreed when it was paid in, the Truſtees 
ſhould inveſt it in the Purchaſe of Lands to be ſettled to ſeveral Uſes; 
then the Huſband dyed, and afterwards the Wife died before the Mo- 
ney was paid in; and it was decreed for the Repreſentatives of the 
Wife, the Reaſon of which Caſe he ſaid was, that the Huſband could 
not transfer to account more than he himſelf had ; that he had but a 
Power of calling in this Money ; but if he had made Uſe of that Power, 
and receiv'd it, the Property had been abſolutely in him; that his 
— — who ſtood in his Place could have no other Intereſt than the 
Huſband himſelf had; and ſince the Aſſi had not reduced it into 
Poſſeſſion during the Huſband's Life, the Wife being Survivor, became 
entitled to it as a Choſe in Action, and conſequently it muſt go to her 
Repreſentatives ; and this he ſaid was a Caſe ſimilar It was likewiſe 
urged, That if this Fortune ſhould go to the Repreſentatives of the 
Huſband, 1t might have proved a very great Hardſhip on Mrs. Parker, 
for ſhe might have married again, and have had Children, and they 
muſt have left deſtitute — — — as to the Huſband's 
Aſſignment, it was general; 1 eneral Aſſignment ſhould pre- 
vail, it would ſoon put an End to the Doctrine of Real Chattels 2 
Choſe in Action ſurviving to the Wife; for then twould be only for 
the Huſband, immediately after Marriage, to make a general Aſſignment 
of all his Wife's Fortune, and that would prevent her taking any Thing 
after his Death, though nothing more were done the Tiulband to 
alter the Property; as the Plaintiffs could, with no Colour, have 
aſk'd the Decree they are ſeeking for againſt the Wife herſelf, if ſhe 
were living, no more ought they to prevail againſt the Defendant, who 
is her Repreſentative, and ſtands in her Place. Mr. Vernon alfo cited 
the Caſe of Pheaſant and Pheaſant, where a Man married a City Or- 
phan without the Leave of the Court of Orphans, and for this he was 
D d | committed 
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committed and fined; and that ſometimes that Court has fined a Mar 


in ſuch a Caſe to the full Value of his Wife's Fortune, and yet that 
Court 1s of a much inferior Juriſdiction to this; and though ſuch Pro- 
ceedings may be ſomewhat arbitrary, yet they have never been con- 
demned nor prohibited, and therefore he ſubmitted to the Court whe. 
ther Mr. Parker's marrying this Lady, who was under the Care and 
Protection of this Court, without their Leave, was not ſuch a Con- 
tempt as might amount to the Forfeiture of her Fortune: And 'twas 
urged by moſt of the Defendant's Council, that the Power of the 
Crown over Lunaticks was ſuch a Prerogative as veſted their Fortunes 


in the Crowtfi, though the Committee was accountable for the Profits to 


Opinion of 
the Court. 


the Relations of the Lunatick, or the Lunatick himſelf if he recovered : 
and if ſo, the Portion of the Wife was diveſted before the Marriage, 
and conſequently the Huſband had no Power to diſpoſe of her For- 
tune; but this was thought by ſeveral to be no Law, and the Court 
thought it of ſo little Weight, that no Anſwer was made to it. | 
Lord Chancellor, As to the Marriage, that is out of the Caſe, ha- 
ving had its Agitation in a proper Court, and a Sentence pronounced 
upon it, and therefore it's to be look d upon as valid and good: As to the 
Order of the 19th of March, I think likewiſe that's out of the Caſe, for 
as the Huſband, if he had complied with the Terms of that Order, had 
been a Purchaſor of his Wife's Fortune, ſo having not complied with 
it, it's now as if no ſuch Order had been made: So on the other 
Hand, the Wife being now dead, and no Children left, the Reaſon of 
the Court's interpoſing is at an End, and then the 3500 l. being paid 
in during the Coverture, was the Huſband's Money, and the Pro 
abſolutely veſted in him ; and _—_ the Court thought fit to lay 
their Hands on it, and had Power ſo to do, being in the Maſter's 
Hands, yet that was only. in the Nature of a Caution for his Wife, and 
it was the Huſband's Money; but the Court had a Power to detain 
and keep it from him till he made ſuch Proviſion ; but the Wife being 
now dead, and no Children to be provided for, the Reaſon of their 
keeping the Money from him is at an End, and equitas ſequitur legem, 
and muſt give it to the Husband's Repreſentatives, to whom by Law 
it belongs: As to the 3000 J. on Sir _—_— Mortgage, that 
being ſold by the Sheriff on a Fieri Facias e Huſband's Aſſign- 
ment, it muſt take Place againſt the Aſſignment, though perhaps the 
Defendant may have an * the Remainder after the Payment of 
Goodwin's Debt, for the nd may aſſign over a Term or's Mort- 


gage for Years which he has in Right of his Wife; and ſo he may like- 


wiſe the Truſt of ſuch a Term, and this ſhall prevail againſt the Wife, 
tho' ſhe ſurvive ; and this will be different from the Caſe of Burnett 
againſt Kinaſton; for in that Caſe the Mortgage to the Wife was a 
Mortgage in Fee, which the Huſband alone could not diſpoſe, and 
therefore the Eſtate being ſtill in the Wife, carried the Money 2 
with it to her Repreſentatives; but of a Term for Years, or the Tru 

of ſuch a Term, the Huſband hath abſolute Power, and may diſpoſe 
of it without his Wife's. joining with him; and therefore this Aſſign- 


ment of his might have been good if it had not been for the — 
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dent Sale by the Sheriff ; but however, this Queſtion is not now before 
me, and 'till you bring the Cauſe of Goodwin's Creditors I ſhall ſay no- 
thing further in it; as to the Bond of 400 J. that I think was plainly / 
a Choſe in Action, and muſt go to the Defendants nothwithſtanding the 
Huſband's Aſſignment, becauſe it was a Thing not aſſignable at Law, 
and here ſeems no Equity to ſupport it againſt the Defendant ; but as 
to the Jewels they muſt go to the Plaintiffs, for this Court receives 
them only as a Pledge and Caution, and the Property was ſtill in the 
Wife, and conſequently in the Huſband ; and here was no Tort or 
tortious Act to diveſt that Property, and turn it to a Choſe in Action, 
for the Poſſeſſion of the Court is not ſuch as will diveſt -Topertics, 
and herefore the Plaintiffs, who are Repreſentatives of the Huſband, 
have a Right to them likewiſe ; and 'twas ſaid the Difference between 
a Bond, and ſuch like, and a Term for Years where the Huſband was 
entitled in the Right of his Wife was, that the Bond, Cc. was meerly 
a Choſe in Action, and not aſſignable by Law; but a Term for Years 
was only a Chattel Real, which the Huſband might aſſign without his 
Wife by Law; and ſo he might the Truſt of ſuch a Term, and con- 
ſequently the Money ſecured upon it. 


Dawley verſus Ballfrey. 

Pf oP Oi 7 Jim 25 | 
A Legacy of 100 J. was deviſed to an Infant of about 10 Years of Saturday 
Age; the Executor paid the Legacy to the Father, and took his 50 10 hg 
Receipt: When the Infant came of Age the Father told him he had A Legacy to 
ſuch a Legacy of his in his Hands, but could not pay it immediately; an Infant Son 
but however he would not have him trouble the Executor about it, | om 
for that he would give him 2col. for it: Upon this the Son reſted the Father, 
ſatisfied for about 14 or 15 Years, and he and his Father carried on a 4 after. 
joint Trade together, and then became Bankrupts, and upon a Com- by the Com- 
miſſion taken out againſt the Son, this Legacy of 100 J. was aſſigned, miſſioners of 
among other Things, for the Benefit of the Creditors ; and the Plain. ke 
tiff, the Aſſignee of this Commiſſion, brought this Bill againſt the 
Creditors to have an Account and Payment of this Legacy. 

For the Defendant twas inſiſted, that *twould be a Hardſhip on him por the De- 
if he ſhould be obliged to pay it over again, that he had already fairly fendanr. 
and honeſtly paid it to the Father whilſt he was in good Circumſtances 
and if Application had been made to the Defendant ſooner, he might 
have had his Recompence over againſt the Father ; that the Father Was 
the natural Guardian of his Children, and ſuch Payments to him have 
formerly been allowed good, 1 Chan. Ca. 245. tho indeed the Court 
hath thought fit to extend their Care for ſuch Children further, and 
difallowed ſuch Payment: But from the Circumſtance of this Caſe, 

*twas hoped that the Defendant wou'd not be anſwerable for it. 

My Lord Chancellor. If the Father had not made the Son ſuch Opinion of 
Promiſe, and the Son had required the Money in Time, the Caſe e Coun. 
might have been more doubtful ; but this Promiſe of the Father drew 
him in from applying to the Defendant ſooner ; and ſince the Father 

4 | | Faid 


— 
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had not, nor could not make good his Promiſe (being a 

likewiſe) the Reaſon of the Son's F orbearance was 2 d * pe 
thought the Rule of this Court in not ſuffering Parents to receive 
their Childrens cies, was founded on very good Reaſons : and 
therefore leſt this Caſe might be cited hereafter as a Precedent, hon 
the Circumſtances attending it were forgotten, and to diſcountenance 
and deter others from paying ſuch Legacies to the Parents; though he 
did not deny the Hardſhip of this particular Caſe, he affirmed the 
former Decree againſt the Executor (this being upon a Rehearing) 


Demary verſus Metcalf. 


Wedneſday HIS was a Caſe wherein my Lord Chancellor took Time to con- 
yelling ſider, to be attended with Precedents; and it was ſhort] 
Jewels worth thus: A Man borrows 2001. N the Pawn of ſome Jewels worth 
6oo 1. are about 600 J. and takes a Note the Pawnbroker, acknowledging 
_— =_ the Jewels to be in his Hands for the Security of 200 J. afterwards the 
Pawnee after Pawner borrows at ſeveral Times three ſeveral other Sums of Mone 
lends divers of the Pawnee, and gives his Note for every Sum, without taking any 
_ Daun. Manner of Notice of the Jewels, and dies; and his Executors broy ght 
er's Notes. this Bill to redeem the Jewels on Payment of the 200 l. firſt lent there- 
No _ on, and Intereſt : And the only Queſtion was, Whether he ſhould not 
paying the likewiſe pay the other Sums ſecured by his Teſtator's Notes before he 
whole. ſhould be admitted to redeem ; ſo the Plaintiffs were to produce Pre- 
cedents that the Redemption might be on Payment of the firſt Sum, 
and Intereſt only, but cou'd not find any Precedents; and therefore 
= Lord Chancellor now gave his Opinion, that the Plaintiffs muſt pay 
all the Money due on the ſeveral Notes, and ſaid, ſince there was no 
Precedents to guide him, he thought the conſtant Maxim of this Court 
ſufficient for this Purpoſe, viz. That he who would have Equity, or 
comes here for Equity, muft dy Equity ; and ſince the Plaintiff can't have 
back theſe Jewels without the nce of this Court, tis reaſonable 
and juſt he ſhould pay the Defendant all the Money due to him, for 
tis to be 80 the Pawnee would not have lent him thoſe Sums 
but on the Credit of the Pledge he had in his Hands, and ſaid the 
neareſt Caſe he cou'd find that came to this was the Caſe of Saintjobn 
I verſus Helford, 1 Chan. Ca. 97. though he agreed that Caſe might be 
1 diſtinguiſhed from this, being between the Heirs of the Mortgagor and 
ford. Sureties; and tho? (he ſaid) the Reaſons he now gave for his Opinion 
are not mentioned in that Caſe as the Reaſons of that Reſolution, yet 
the Caſe would very well admit them, and he now decreed accord- 
ingly: But Mr. Vernon ſaid, that if there had been any Creditors of 
the Perner by Bond, or a Commiſſion of Bankruptcy out againſt him, 
the Defendant muſt have come behind then for his Debts on the ſeve- 
ral Notes, and could not have tacked them to the Pawn, ſo as to pre- 
fer himſelf before them; but that not being the preſent Caſe, my 
Lord decreed, that if the Plaintiff would redeem (the Time for Pay- 
ment being lapſed) he muſt pay all; and ſo as I was b 
declar 
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declared his Opinion, that if the firſt Sum had been ſecured by a Mort- 2 
ge of Lands, he ſhould not have been admitted to redeem after the 
Þay of Payment was lapſed, without paying likewiſe all that was due 
to the Mort age on Notes, or Simple Contracts F otherwiſe if ſuch 
ſubſequent had been ſecured by Bond. 


"Seale verſus Seale. 
_ TP 228 8 u N 

N this Caſe, a Man being ſeized. of a good Real Eſtate, and alſo A Devie of 

poſſeſs d of a conſider le Perſonal Eſtate, and having an Intention Things in | 
to ſettle and ſecure both in his Name, does by his Will in Writing, af- Remainder 
ter ſeveral Legacies and Bequeſts, give and deviſe all the reſt and Re- — 
fide of his Real and Perſonal Eſtate. to the Plaintiff, and the Heirs of Money to 
Male of his Body, to 1 for ever; and for Want of ſuch Iſſue, be laid at,. 
to the Defendant and the | ale © — 
ever; N Remainder over to ſeveral other of his = and 
makes the Defendant his Executor and dies; and now. this Bill was 
brought to have an Account of the Perſonal Eſtate, and that the Plain- 
tiff might enjoy the ſame to his on Uſe N the Remai 
over being void, and the Defendant, brought a Croſs Bill, upon Pretence 
that there were Directions in the Will, to have the whole Perſonal 
Eſtate inveſted in the Purchaſe of Lands, to be ſettled in the Manner 
abovementioned ; but upon reading of the Will, my Chancellor 
was clear of Opinion, that thoſe Directions tended only to ſuch Part of 
the Perſonal Eſtate, as was out upon Go nt Securities, . (which 
was about 8 or 9000 J.) and for the Reſidue, (which amounted to about 
I4 or F was py taken no- other Notice of, than in the 
Deviſe abovementioned, of all the reſt and Reſidue of the Real and 
Perſonal Eſtate. | 2 ” S 

And for the Plaintiff, *twas ſaid, that the Deviſes over were abſo- 
lately void, and the whole veſted in the Plaintiff as not capable of hear · 
ing any further Limitation, and this Point the Defendant's Council 
ave up. "OY CK; 
l But then they inſiſted, that the Intent of the Teſtator appearing to 
be to continue the Real Eſtate, and the Lands to be ed, in the 
Name of the Teſtator, this Court would order, that the Settlement 
ſhould be made in ſuch Manner, that the Plaintiffs might not have 
Power to defeat the Remainder ; therefore that the Plaintiff ſhould be 
made but Tenant for Life, with Remainder to his firſt and other Sons 
in Tail Male, and ſo for the others in Remainder. And the Attorney 
General ſaid, the Houſe of Lords had lately made the like Proviſion 
for the Benefit of the Iſſue, that they might not be defeated by the 
Father. But my Lord Chancelor ſaid, that was in a Caſe of — | 
Articles, where the Intent was plainly to provide for the Iſſue of the 
Marriage ; but here the Teſtator has expreſly given it to the Plaintiff, 
and therefore he thought this Court could not vary the Limitation ; 
beſides that, the Defendant has here a Chance for the Remainder, if the 
Plaintiff ſhould die without Iflue, before any Recovery ſuffered ; and 

be. mentioned 


eirs Male of his Body, to be begotten for good Til 
CR 
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- _ --- mentioned a Caſe where ſuch a Remainder took Place, by the Death of 
the Tenant in Tail without Iſſue, before he could compleat a Recover „ 


and therefore ordered the Settlement in this Cafe to be made in the like 
Manner, and the Deeds and Writings to be brought before the Maſter 


for that Purpoſe. ar a 


Howel verſus Price. 


Friday Nov. () NE Davis made a Mortgage of Lands in Wales, by.Way of Leaſe 
18, 1715. and Releaſe, to one Reynolds and his Heirs, in Conſideration of 
A. mortgages * 4" i e = . 279 
Lands by 300 J. and the Proviſo was, that if the Deviſor his Heirs or Aſſigns 
Leaſe and ſhould on Michaelmas 1702, or ac any Michaelmas tollowing, pay to 
— * Reynolds his Heirs or Aſſigns, the Sum of 3001, and all Arrears of Rent 
en Payment and Intereſt, which ſhould be then due, then the ſaid Conveyance was 
2 2 to ceaſe, But in this Conveyance was no Covenant for Payment of the 
— fo the Money as uſual, but oy Covenants for quiet Enjoyment ;. and that 
| Eſta was free from Incumbrance. Davis pays the Intereſt of thi 
And — Money drin his Life, and ſettles the Lands to the Uſe of himſelf 
deviſes the Remainder to Mary his intended Wife for her Jointure, Remainder to 
Lands to his his own right Heirs ; after which, having Iſſue by his Wife one on! 
—— Daughter named Maud, he wh his Will gives ſeveral Legacies, and af 
Be. terwardy deviſes in theſe Words, all the Reft and Reſidue of my Perſo- 
nal Eftate, I give and deviſe to my Wife Mary, and my Daughter Maud, 
who I make alſo Joint, Executrixes, as well to pay my Debts as levy my 
Debts, and dies. Maud the Daughter was then an Infant, and died 
ſoon after, under Age, and withur Iſſue And now this Bill was brought 
by the Plaintiff and his Wife, who was Heir at Law to Davis, againſt 
Mary his Widow and Executrix, and againſt the Aſſignee of the Mort- 
ge, to be let into a Redemption of the Eſtate, and to apply the Per- 
onal Eſtate in the Hands of the Widow and Executrix in Aid and 
Exoneration of the Real Eſtate, for the Benefit of the Plaintiff the 
Heir at Law. | 1 5 
But the Lord Chancellor thought this a quite different Caſe from 
thoſe, wherein ſuch Directions had given, and ſaid, that there be- 
ing no Contracts for Payment of the Money, there was no Contract at 
all between them, neither expreſs nor implied, nor could any Action 
lye againſt the Mortgagor, to ſubject his Perſon, or to compel him to 
pay this Money; but that this was in the Nature of a conditional Pur- 
chaſe, ſubject to be defeated on Payment by the Mortgagor, or his 
Heirs, of the Sums ſtipulated between them at any Michaelmas Day, 
at the Election of the Mortgagor or his Heirs; ſo that here was an 
everlaſting ſubſiſting Right of Redempgon, deſcendible to the Heirs of 
the Mortgagor, which would not be forfeited at Law like other Mort- 
gages, and therefore this could be no Equity of Redemption, or any 
aſion of the Aſſiſtance of this Court, but that the Plaintiffs might 
even at Law defeat the Conveyance by performing the Terms and 
Conditions of it, which were not limited to any particular Time, but 
might be performed at any Michaelmas Day, to the End of the wo 
2 


Pa 
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And ſince there was no Covenant, no Contract either 'expreſs or im- 
plied, to charge the Perſonal Eſtate of the Mortgagor, he thought there 
was no Reaſon to lay the Load of the Debt upon that which was given 
to other Perſons ; -and though Maud which was Joint Executrix with 
the Defendant, was alſo. Heir at Law to the Mortgagor, — he did not 
think her Moiety of the Perſonal Eſtate, ought to be emp ed towards 
— this Eſtate; but it muſt go to the Det t, as the 
ſurviving Reſiduary Legatee; and for che Ex in the Will, con- 
cerning the Payment of his Debts, that being coupled with the other 
Words, who I make Joint Executrixes, as well to pay my Debts as to —4 

Debrs, ſhews that he meant ſuch Debts only, as belonged to the Of- 
4 of an Executor, which this did not, there being no Remedy againſt 
them for want of a Covenant for that Purpoſe ; and it was at the Ele- 
ion of the Heirs of the Mortgagor for ever, whether they would re- 
deem this Eſtate or not. But he agreed, 1f a Redemption were now 
to be of it, the Defendant having the Eſtate for Jointure during her 
Life, muſt pay one Third, and the Plaintiff the Heir at Law muſt pay 
the other two Thirds of the principal Money; and that the Defen- 
dant in the mean Time muſt keep down the Intereſt 5 but there being 
ſome other Points in the Caſe, which required a further Diſcuſſion, a 
might be properly tryable at Law, my Lord made no Decree, but 
ordered them to ſearch for Precedents, and *twas ſaid to be a. common Note. 
Practice in Wales, to ma ke — in this Manner, with Deſign to 
keep the Eſtate for ever in their Family. | wer 


ITY 


White & U, verſus Thornborough & AP. 


JS440 FACKSON the Plaintiff Marys Father, being ſeized in Sasa, 
Fee of a Freehold Eſtate, and alſo of a Copyhold Eſtate, having v. 12, _ 
married an Orphan of the City of London, does, after Marriage, (in ig & gs 


Conſideration of 1700 l. which was her Portion, and was but then paid An Orphan's 


him) by Indenture 1 October, 1673, covenant with the Chamberlain of Pana 
the City of London, and other Perſons, to levy a Fine of the Freehold — 
Eſtate to the Uſe of himſelf for Life; Remainder to the Iſſue of Mary ment purſu- 
his Wife for her Life for her Jointure; Remainder to the Heirs Maſe ment #2" 
of his Body, and the Body of the ſame Mary to be begotten, with the Death 
Remainder to his own right Heirs; and by the ſame Indenture, cove- fe Hus 
nants to ſurrender the Copyhold to the ſame Uſes; the Copyhold was Wik. 
not ſurrendered, nor was any Fine levied of the Freehold. After this A Settlement 
he had Iſſue by his ſaid Wife, Abraham his only Son, and Mary his de Darts. 
only Daughter, and Wife of the now Plaintiff, and died; after his ter, Gr. 
Death, Mary his now Widow brought a Bill, and had a Decree” to hold = note 
the Eſtate during her Life. Abraham the Son contracted Debts to the as 4 
Value of 1400 J. for which the Defendants became Securities; and hold and 
for better ſecuring the Payment of thoſe Debts, Abrabam does —ç Freehold. 


denture in Auguſt 1714, covenant to levy a Fine of his Freehold Eſtate 


to the Uſe of Mary his Mother, who was then living, for Life; Re- 
mainder to the Defendants for 500 Years; Remainder to himſelf in 
Fee. 
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Fee; and the Truſt of the Term was declared to be for the Payment of 
the 1 4005. and Intereſt, with a Covenant for further * at 
the ſame Time Abraham ſurrenders his Copyhold Lands to che fame 
Uſes. After this, Abrabam makes his Will, and deviſes all his Freehold 
and Copyheld Lands for the Defendants, for the better indemnifying 
them againſt the faid 1400 l. and Intereſt, and makes them Executors, 
and then goes a Voyage to the Faſt. Indies, where he died without Iſſue, 
leaving the Defendant Anne his Widow and Reli& ; but no Fine was 
ever levied by him of the Freehold Eſtate, purſuant to the ſame Inden- 
ture; and now Mary, the Plaintiffs Mother being dead, the Plaintiffs 
| brought their Bills for a Diſcovery of the Writings, and an Account of 
the Rents and Profits of the Real Eltate, as belonging to the Plaintiff 
Mary; and that the Defendants. might be hkewiſe- obliged to ſurrender 
back the Copyhold Eſtate to her: And my Lord Chancellor Harcourt 
decreed accordingly for the Plaintiffs, ſaving only to the Defendant Anne 
Decree Dower out of the Freehold Eſtate; and the Reaſon of this Decree was, 
appealed that he took the firſt Indenture only to be in the Nature of Articles for 2 
"_ Settlement; and that if a Bill had been brought to have carried it into 
| Execution, the Settlement would have been ſo, as to have made both the 
Son and Daughters Purchaſors of the reſpective Rents ; and as to the 
Copyhold, that being entailed by the Articles, would not afterwards 
by a bare Surrender be defeated, without a particular Cuſtom had been 
found to have warranted it; and from this Decree, the Defendants 
have now appealed. aa | * 
For the And for the Plaintiffs twas argued, that as were Purchaſors under 
Plaintiffs, the firſt Settlement, made by the Father, in Conſideration of 17co /. 
id; that though this Deed was executed after Marriage, yet the 
Portion being paid at the ſame Time, 1t would not be looked upon to 
be voluntary, but would be as effectual as a Settlement before Marriage; 
and ſo it had always been held, where the Portion was paid at the Time 
of making the Settlement, That if the Fine had been levied, purſuant 
to the Deed of Covenant, there had been no Queſtion but it had been 
an effectual Settlement; and then Abrabam the Son being Tenant in 
„Tail, his Covenant to levy a Fine, could not have bound his Iſſue, 
much leſs the Plaintiff Mary, who claimed as a Purchaſor by Way 
of Remainder, as Heir = the Body of her Father 5 IO 5 
cen Fine was levied, yet in a Court of Equity it was to be looked on as 1 
l 1 there were; es is no Doubt, but if a Bill had been brought by 
is 0 Equity, the Truſtees in the Father's Life-time, the Court would have obliged 
2 , him to compleat the Settlement, by levying the Fine: That the Plain- 
levied. tiff Mary was a Purchaſor for valuable Conſideration under this Settle- 
and therefore ought not to loſe the Benefit of 1t. That as to 
the Copyhold Eſtate, that was actually ſurrendered by the Uſes of the 
Deed; and then Abrabam being Tenant in Tail thereof, could not, 
without a particular Cuſtom for that Purpoſe, defeat either his Iſſue or 
the Plaintiffs, by a bare Surrender; and therefore twas prayed the 
former Decree might ſtand. PS 
. 
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On the other Side twas argued, that the Deferidants were juſt Cre- 
ditors for 1400 l. that if this Eſtate was taken from them, they might 
entirely loſe their Debts z that the Fine being levied, purſuant to the 
firſt Deed, the Legal Eſtate continued ſtill in the'Father, and from him 
deſcended to Abraham his Son, and he had by his Will deviſed it to 
the Defendants ; that it was very extraordinary for the Plaintiffs to 
ask the Aſſiſtance of a Court of Equi to take it from them ; that 
Abrabam the Son was but Tenant in Tail in Equity, and therefore, 
though he did not levy a Fine, yet that was not material; for a 
Bargain and Sale, a Feoffment or Covenant, to levy a Fine by ſuch 
an equitable Tenant, has been held ſufficient to bind his Iſſue z and fo 
it was ſettled in the Caſe of Alec againſt Ales, where that Point came 
ſolemnly in Debate; that though the Plaintiff claimed by Way of Re- 
mainder, as Heir of the Body of her Father, yet *twas held ſuch a Re- 
mainder, as was actually veſted in the Son, and if the Settlement had 
been proſecuted, he might by his Fine, have barred not only his own 


For the 


Iſſue, but alſo the Plaintiff; and then his Covenant to levy a Fine 


ought in Equity, to have the ſame Effect. That as to the Copyhold 
Eſtate, there could be no Entail of a Copyhold ; or if there could, yet 
a bare Surrender by ſuch Tenant in Tail has been always held ſufficient 
to bind his Iſſue, unleſs ſome particular Cuſtom were found, that a com- 
mon Recovery were needful ; and therefore *twas prayed that the De- 


cree might be revers d. : 
But my Lord Chancellor ſaid, he thought theſe Deeds of Covenant 


Curia.) 


were to be looked upon only in the Nature of Articles; and then if a 


Bill had been brought to carry it into Execution in the Life-time of the 


Father, the Court would have decreed the Limitation to have been to - 


the firſt Son of the Heirs Male of his Body, with Remainder to the 


Daughters, and the Heirs of their Bodies begotten 3 and the Remainder 


to the Heirs of the Body of the Father, being manifeſtly to let in the 
Iſſue Female; and in ſuch Caſe, though the Son by a common Reco- 
very might have barred the Remainder to the Daughters, yet they 
would have a Chance for it, in Caſe no ſuch Recovery had been; whic 

proves the Reaſonableneſs of purſuing ſtrictly the Intent of ſuch Agree- 
ment, by ordering the Settlement to be actually made accordingly, and 
not to veſt it in the Son in Fee; for a Tenant in Tail, through Igno- 
rance or Forgetfulneſs, a omit to ſuffer ſuch a Recovery, or he may 
be prevented by Death, before he has compleated it, and then the Re- 
mainder will take Place; but he thought in this Caſe, from the Cir- 
cumſtances of paying the Portion at the ſame Time, and the Cham- 
berlain of London being a Party, that it was more than Articles, and 
ought to be looked upon as a Settlement, though he ſaid, twas a very 
infirm and imperfect one; but taking it as a Settlement, then by the 
Limitations thereof, as they now ſtand, though the Son would have 
both Eſtates in him, and might have barred them by a Fine ; yet this 
Covenant to levy a Fine only, can't affect the Plaintiff, who now de- 
rives her Title, not under the Son, but as Heir of the Body of her 
Father: And ſo ſhe is in Paramount the Eſtate in Tail Male which the 


Son took : But as to the Copyhold _— _ could not be looked upon Copyholds. 
| as 
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as a Fee Simple conditional, (which the Council for the Plaintiff con- 
tended for) not being able to —_—_— it as an Entail; (and that the Son 
could not alien it before the Condition performed, by having of If. 
ſue) but my Lord ſaid, this could not be 1mported by no Means ; for 
that every knew Copyholds were at firſt but a kind of Tenure in 
Villenage, and in Reſpe& of their baſe Nature, were determinable at the 
Will of the Lord; though now indeed, they have been ſupported and 
hardened by Time ; but prima facie, it muſt be taken, that a Surrender 
by ſuch Tenant in Tail, will bind his Iſſue without a particular Cuſtom 
was found, that there ought to have been a common Recovery, and that 
not appearing in the Caſe, he thought the Defendants had a good Title 
to the Copyhold, and therefore reverſed the former Decree, as to the 
Freehold, and thought the Defendants having the Eſtate in Law in them 
by the Deviſe, and being juſt Creditors, ought not to have this Eſtate 
taken from them, by the Aſſiſtance of a Court of Equity, and thought 
the Diſtin&tion of an infirm Settlement unintelligible. Note, in this 


; Caſe, the Defendants themſelves had by their Anſwer, plainly confeſs'd, 


that they had Notice of the firſt Deed, at the Time they became Secu- 
rities, and took the Covenant to levy the Fine. 


Thomas verſus Terry. 


Man borrows a Sum of Money on the Mortgage of a Ship, and 
covenants, that whatever Money the Mortgagee ſhould advance 
for the Inſurance of the Ship in a Voyage ſhe was then about to make, 
that he would repay it ; but there was no Covenant for the Repayment 
of the principal Money itſelf. The Mortgagee inſures the Ship, and 
the Mortgagor repaid him that Money. Then the Ship proceeds on 
her Voyage, and returns home ; and being afterwards to go out again, 
on another Voyage, the Mortgagee treated with a Perſon concerning 
the Inſurance thereof, but could not agree for the Rate ; and thereupon 
the Ship went out, and was loſt in the Voyage: And now between 
the Mortgagee and the Mortgagor's Executors, the Queſtion was, whe- 
ther the Mortgagee ſhould come in for his principal Money as a Credi- 
tor by Simple Contract. ö | 
And *twas argued, that he ought not; becauſe there was no Cove- 
nant for Payment of the Mortgage Money ; ſo that he muſt be ſuppoſed 
to reſt himſelf on the Ship only for the Security, and that being loſt, ſo 
is his Money too: But on the other Side, twas argued by Mr. Vernon, 
that if he had taken no Security at all, he had then without Queſtion 
been a Creditor - on Simple Contract, and ſurely the — — rity, 
ought not to put him in a worſe Condition, eſpecially now that the Se- 
curity being loſt, his Debt reſts wholly on the Simple Contract; and 
my Lord Chancellor Harcourt was of the ſame Opinion, and pronounc'd 


his Decree accordingly. 


Trott 
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Trott verſus Vernon, 


Man being ſeized of a Real Eſtate, and alſo poſſeſs d of a Perſonal What Wotds 
Eſtate, makes his Will in Writing, and thereby deviſes by theſe gui, by Im- 
Words : Imprimis, I deviſe all my Debts, Legacies and Funerals ſhall be 2 N 
paid and ſatisfied in the firſt Place. Item, I will and deviſe, and then Ra vi... 

roceeds to diſpoſe of his Real and Perſonal Eſtate ; and now his Per- to pay 
fonal Eſtate not being ſufficient, the Queſtion was, whether that Clauſe Pebte and 
in this Will ſhould amount to a Charge of the Real Eſtate for the Pay- 
ment of his Debts, Legacies and Funerals? And my Lord Chancellor 
Corper was clear of Opinion it ſhould ; for as to his Debts, twas but 
natural Juſtice they ſhould be paid; and his Perſonal Eſtate ſhould 
have been liable to the Payment thereof, whether he had given an 
Directions about them in his Will or not: When therefore he wil 
and deviſes that his Debts, Legacies and Funerals ſhall be paid and ſa- 
tisfied in the firſt Place, theſe Words muſt be intended to give a Pre- 
ference for thoſe Purpoſes to any other whatſoever ; and ſince he does 
not deviſe his Real or Perſonal Eſtate to any Perſon in particular for 
thoſe Purpoſes, the Perſons who come within that Deſcription, muſt 
be ſuppoſed to be in his View; and it muſt be taken as a Deviſe for 
the Benefit of Legatees and Creditors, preferable to any Diſpoſition 
whatſoever, either of his Real or Perſonal Eſtate, and conſequently 
both of them are made liable thereto. 


Pagett verſ us Hoskins, 


PE. Whitcombe being a Freeman of London, and having Iſſue two Wedneſday, 
Daughters only by a former Venter, makes his Will, and deviſes 5 9. 17's: 

thereby 6000 J. apiece to his two Daughters, makes his ſecond Wife —— 
Executrix and dies; the Widow after his Death, proves his Will, and 
on a Treaty of Marriage to be had between her and Sir Bennet Hoctint, 
ſhe gives in an Eſtimate of Mr. Whitcombe's Perſonal Eſtate, amounting 
to about 18000 l. whereof 6000 being her own Share, ſhe had taken 
Tallies and Orders to that Value in her own Hands, and produces 
them, in order to have a Settlement made on her by Sir Bennet Hoskins, 
adequate to that Value, Thereupon by Articles reciting a Marriage 
intended to be had between her and Sir Bennet Hoskins, and that twas 
computed her Fortune, upon the Account, would come out to be 
6000 l. Sir Bennet, in Conſideration thereof, agrees to ſettle upon her 
* Way of Jointure, 600 J. per Ann. for Life; and that ſhe at the ſame 

ime makes an 1 of the Dower ſhe was entitled to, out of Mr. 
Whitcombe's Real Eſtate, to Truſtees in Truſt, to make good any Loſs 
or Deficiency that might happen in the aſſigning of her 600 J. Fortune. 
The Marriage takes Effect, and Sir Bennet receiving the 6000 l. ſettles 
600 l. per Ann. on his ſaid Wife for Life, purſuant to the Articles; 
And it happening afterwards, that a Loſs of 12000 J. really befel Mr. 
Whitcombe's Perſonal Eſtate, this Bill was now brought by the Daugh- 

ters, 
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ters, after the Death of my Lady Hoskins, and Sir Bennet, who ſurvived 
her, againſt the Plaintiff, who had taken out Letters of Adminiſtration 
to Sir Bennet, for an Account of his Perſonal Eſtate, and to have a pro- 

tionable Recompence thereout, for their Shares of the 6000 J. that 
bei now, as the Caſe fell out, all the Perſonal Eſtate Mr. Whitcombe 
had left; and 'twas decreed accordingly by my Lord Harcourt, on a 
general Account : But afterwards, on a Rehearing, his Lordſhip varied 
that Decree, and directed an Account of the Perſonal Eſtate, (excluſive 
of the 6000 J.) from which Decree, the Plaintiffs now appealing to 
my Lord Chancellor Coteper, *twas inſiſted on for the Plaintiffs, that 
they ought to have an Account of the Perſonal Eſtate at large; that if 
they ſhould not have this Account, they would be entirely defeated of 
their Portions ; that this 600% J. was all that was left, and Sir Bennet 
having Notice that it was ſubje& to an Account, ought to be affected 
with it, eſpecially as the Caſe is, where he has provided himſelf of a 
Recompence, in Caſe of a Loſs or Inſufficiency ; that otherwiſe; it 
would be in the Power of any Woman who was Executrix, to give 
away all her Teſtator's Aſſets with herſelf in Marriage, and ſo defeat 
fuch Creditors of their Debts ; the Conſequence whereof would be, 
that none from henceforth, would run the Hazard, and ſo no Woman 
could be made Executrix. And though Sir Bennet is in the Nature of 
a Purchaſor of this 6000 l. by his Settlement, yet he appears to be a 
Purchaſor, with full Notice; and therefore his Aſſets ought to be lia- 
ble to the Plaintiffs Satisfaction; and cited 2 Vent. 360. Hodges verſus 
Wadinton. 

On the other Side, *twas argued by Mr. Vernon and others; that if 
an Executrix commit -a Devaſtavit and marries, the Husband ſhall 
be liable at Law, even during the Coverture, to make it good; but 
after her Death, no Suit can be maintained againſt him at Law, what- 
ever Fortune he had with her ; that in Equity it has been held, that 
any ſpecifick Aſſets of the Wife's Teſtators may be followed in the 
Hands of her Husband, after her Death; ſo for any Thing he has 
meerly in Right of his Wife, he ſhall be liable in this Court, ſo far as 
that extends, to make good any Devaſtavit committed by his Wife: 
But for the Fortune at large of the Wife's, twas never carried ſo far, 
as to charge the Husband on Account thereof after her Death; eſpe- 
cially where the Husband, as in this Caſe, was a Purchaſor of his 
Wife's Fortune for a valuable Confideration, by making a Settlement 
on her; that if the Wife before Marriage, had ſold thoſe Tallies and 
Orders to a Stranger, and waſted the Money, the Plaintiff could never 
have come againſt the Purchaſor for a Recompence ; that the Husband 
was equally a Purchaſor in this Caſe, and ought not to be affected with 
the accidental Loſs, which has ſince happened in Mr. Whitcombe's Aſſets; 
that if it ſhould be otherwiſe, there would be no dealing with an 
Executrix; and where a Woman was made Executrix, ſhe mult never 
expect to marry. But my Lord Chancellor ſaid, that Sir Bennet Hoskins 
taking Notice in the very Articles, that the 6000 J. was Part of her 
firſt Husbind's Perſonal Eſtate and that too upon Acccount, open and 


unliquidated, he came in as a Purchaſor thereof, ſubject and ag 
4 
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the Terms of the Purchaſe, and can be entitled to it no other Way, 
He does not take it as a ſtated liquidated Sum, whereto his Wife wag 
entitled; but as ſo much, which upon the Account might be coming 
to her; and therefore takes it ſubje& to the Event of the Account; 
and has accordingly provided himſelf a Recompence, in Caſe it ſnquld 
fall out to be leſs; and therefore, he thought the ſecond Decree, which 
excluded the 6000 J. was wrong, and that the firſt Decree was right, 
and ought to ſtand ; but Mr. Vernon ſeemed to be very much diſſatis- 
fied with the Decree, and apprehended the Conſequence maght be, very 
dangerous to Perſons who ſhould deal with Executrixes for Purchaſe of 
their Teſtators Aſſets. But my Lord Chancellor ſaid, that Inference 
could not be made in this Decree, which was founded wholly upon 
the Circumſtances of the Caſe. r 

Note, Mr. Talbot told me he remembered a Caſe, when the now 
Chancellor had the Seals before, where an Executor being poſſeſſed of 
a Term for Years, in Right of his Teſtator, and being indebted to one 
in a Sum of Money on his own Account, agreed with his Creditor for 
the Sale of his Term, and that the Debt ſhould be diſcounted out of the 
Purchaſe Money; yet upon a Bill brought againſt him by the Credi- 
tors of the Teſtator, he was not allowed to fink his own Debt, and Purchaſors 
was decreed to pay the Money, becauſe he purchaſed with full Notice, with, Notice, 
That this was a Teſtamentary Eſtate, and nothing came into the Exe- Equity, — 
cutors Hands as an Equivalent for it, to make up the Quantum of his pay Debts, 
Teſtator's Aſſets; and he thought the principal Caſe here very much 
reſembled that, becauſe, though Sir Benner be a Purchaſor, yet with 
Regard to the Plaintiffs who have Demands out of this 6000 J. the 600 I. 
per Ann. ſettled in Conſideration thereof on the Wife for her Jointure, 
does not come into her Hands as an Adequate Recompence, or Conſi- 
deration for the 6000 I. which ſhe has parted with, and ſaid he was 
much ſatisfied with the Reaſon of the Decree in the other Caſe, and 
thought the principal Caſe not unlike it. 


* 


Burton verſus Haſtings. 


O Na Treaty of Marriage, Articles were entered into, for ſettling Marriage 
of the Lands in Queſtion to the Husband for Life; Remainder Articles. 

to the Wife for Life; Remainder to Truſtees, to preſerve contingent [Yor 
Remainders, with Remainder to the Heirs of the Body of the Wife by de the Ile. 
the Husband to be begotten, with other Remainders ober; the Marriage ier the Ser- 
took Effect, and a Settlement was made to the Husband and Wife ſucceſ- — bet 
fively for Life; Remainder to Truſtees, to preſerve contingent Remain- Tail to the 
ders; Remainder to the firſt Son of that Marriage, and the Heirs of . i 
the Body of ſuch firſt Son; and ſo to the ſecond and other Sons of that i 
Marriage in like Manner, with a Remainder to the Heirs of the Body li 
of the Wife, by ber ſaid Husband, They had Ifſue one Daughter only, 

then the Husband died, and the Wife married a ſecond Husband, and 

they both joined in a Fine and Recovery, by which the Daughter being 

at Law diveſted of her Inheritance, brought this Bill to carry the Articles 
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into Execution; fot that by the Settlement, Care was taken of the Sons, 
_ to the Intent of the Articles, but no Care was taken of the 
. in Regard the Limitation to the Heirs of the Body of the 

er, by the firſt Husband, made her Tenant in Tail general, and 
conſequently at Liberty to defeat her Daughters, as ſhe has now done 
by this Fine and Recovery, which was contrary to the Intent of the 
Articles, which were to make an effectual Proviſion for all the Iſſue 
of that Marriage. : 

But my Lord Chancellor ſaid, if no Settlement had been made, and 
they had then come hither to have inforced the making of one purſuant to 
the Articles, there this Court would have taken Care the Daughters 
ſhould have been likewiſe ſecured of the Proviſion intended by the Ar- 
ticles, by limiting a Remainder to the Daughters, and the Heirs of their 
Bodies to be begotten, on failure of Sons; but here a Settlement being 
actually made, and accepted by the Parties, though a Proviſion be for 
the Sons ſtricter than the Articles themſelves imported; yet the next 
Remainder being limited in the very Terms of the Articles, he could 
now make no Alteration in it; though Mr. Vernon offered a Difference, 
where a Settlement was made before Marriage, and where after. That 
where it was before, this Court could not interpoſe, as they could, 
where *twas after Marriage; yet the Court had no Regard to this Di- 
ſtinction, but too haſtily diſnuſs'd the Bill. | 


Nandike verſus Wilkes. 


vs Ig O a Treaty of Marriage between the Defendant and tlie Plaintiff 
. Joanna, the Defendant entered into a Bond to the Plaintiff 76. eb, 
The Conai- Father of the Plaintiff Joanna, with Condition, to ſurrender certain Copy- 
tion of a HoldLands to the Uſe of himſelf for Life; Remainder to the Plaintiff Jo- 
Bond on ama for Life; Remainder to the Heirs of their two Bodies to be begotten, 
2 — = with Remainder to the Heirs of the Husband. The Marriage took Effect, 
creed for ſ- and now this Bill was brought againſt the Husband, to compel a Sur- 
A the fender, purſuant to tlie Intent of this Bond; and the Husband making 
Default at the Hearing, it was decreed, that a Surrender ſhould be 
made to the Uſe of himſelf for Life ; Remainder to the Uſe of the firſt 
and other Sons in Tail General, with a Remainder to the Daughters of 
their two Bodies, to be begotten in Tail General; and that in the mean 
Time, *till ſuch Surrender was made, the Court declated, that the 
Copyhold Lands ſhould be held and enjoyed according to theſe Uſes. 
Note, this Decree was on a Bond, where, though the Penalty ſeems to 
have been the only Sanction intended, for ſecyring the Performance of 
the Condition; yet a ſpecifick Execution was decreed, and in ſuch a 
Manner too, as effectually to ſecure the Iſſue from being defeated by 

making them Purchaſors. 


Simpſon 
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Simpſon verſus Hornby. Vide Poſt. 3 3. 


* HE Queſtion in this Cafe aroſe upon the Will of one Mr. Addi- Ou rg 
ſon, who having a Wife and only two Daughters, deviſed Lands 7. 6, F 
in ſeveral Towns to his Wife for Life, for her Jointure; and aftet- Or Deviſes 
wards, towards the Cloſe of his Will, deviſes all his Lands, Tenements by Implica- 


and Hereditaments, after the Death of his dear Wife, to his Daughter 
Bridget, and the Heirs Male of her Body; and for want of ſuch lilue, 


Son, Daugh- 


to his Daughter Fane, (who was his Eldeſt, but had diſobliged him by Grandfons 


marrying improvidently) and her Aſſigns, during her natural Life, and 
after her Death, to her firſt and other Sons in Tail Male ſucceſſively, 
with ſeveral Remainders over. Bridget dies in her Father's Life-time, 
leaving Iſſue a Son, whom the Grandfather took into his own Houſe, 
and expreſſed much Kindneſs for him. Afterwards the Grandfather 
adds a Codicil, which begun thus: A Codicil to be annex'd to my Will; 
and by that, he gave ſome Part of a Leaſehold Eſtate, which by his 
Will was given to his Daughter Bridget, to her Son, adds another Tru- 
ſtee for ſome Charities he had given by his Will, and duly executed 
this Codicil ; but the Codicil was not actually annexed to his Will, fo 
that the Execution of that could not amount to a Republication of the 
Will; and now the Queſtions were, Stg.) 48% 298 | 
Firſt, Whether the Wife took an Eſtate for Life, in the Lands re- 
maining undiſpoſed of by Implication. 

Secondly, Whether the Son of Bridget could take at all. 

As to the firſt Point, the Court ſeemed pretty clear, that the Wife 
took no Eſtate for Life by Implication, becaufe the Implication, which 
ſhall diſinherit an Heir at Law, muſt be neceſſary; and here is no ne- 
ceſſary Implication, though the Daughters were Heirs; becauſe it may 
be intended only of thoſe Lands which were before expreſly deviſed to 
the Wife for Life; ſo that they could not have them ill after her 
Death; but for the others, they could have them immediately; and 
therefore the Will ſhall be taken diſtributively, according to the Caſe of 
Cook verſus Gerrard, 1 Saund. 108, 1 Lev. 212. 

As to the ſecond Point, twas argued, that the Son of Bridget cou'd 
take nothing in this Caſe ; that as in the Caſe of Brett and bridedam, 


the Words Heir of the Body, were only to expreſs the lity afvthee ** FE 


Eſtate ; likewiſe, that as in one Caſe, the Deviſee was intended to take 
a Fee Simple, ſo in this Caſe, the Deviſee was intended to take a 
Fee Tail; and in either Cafe, the Words Heirs or Heirs Male of the 
Body, are a Deſcription or Defignation of the Perſon who was to take 
by Purchaſe; that as in the Caſe of ſuch a Deviſe in Fee, the firſt taker 
might immediately diſpoſe and give it away from his Heirs; ſo might 
the Deviſee in this Caſe too, by proper Conveyances. That this Point 
has been long ſince ſettled in Hartop's Caſe, in Co. Eliz. 243. and in 
Fuller and Fuller's Caſe the ſame, Cook 243. That this was held 
clear likewiſe in my Lord- Lanſdown's Caſe, lately 1n the King's Bench, 
where my Lord of Bath deviſed Lands to Bernard Granville, * the 
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it in the Preſence of three Witneſſes, and when he had done, put both 


held, that the making che Codicil was no Republication of the Will 
being not affixed together; and then the Heirs Male of the Body of 


admitting the making ſuch Codicil; might amount to a Republication ; 
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Heirs Male of his Body; and Bernard dying in the Life-time of the 
Teſtator, my Lord of Bath afterwards made a Codicil, and the Will 
and Codicil lying both together on the Table. my Lord took up the 
Codicil, and ſaid, this is my Will, and then publiſhed it, and executed 


the Will and Codicil together in a Box; and yet, in that Caſe *twas 


Granville could not take; no more, can they in this Caſe, without 


while the Words of the Will: continued as they were, the Heirs 
Male of the Body, could take no more than a Grandſon could take as 
Son by ſucli Republication, according to the Caſe of Stead and Bernard, 
1 Vent. 341. 2 Mod. 213, Cc. That a, Codicil was diſtinct In- 
ſtrument of itſelf, and if the makingof that ſhould amount to a Repub- 
hcation of the Will, it would entirely, elude the Statute of Frauds and 
Perjuries; that in my Lord Lanſdown's Cale, indeed, upon the Im- 
portunity of great Council, a Special Verdict was order'd to be found, 
though tlie Court was clear of their Opinions as to the Points, and that 
was afterwards agreed by the Parties; that in 2 Sid. 53, 78, 79, a 
like Deviſe to four Daughters was held void for a fourth Part, by the 
Death of one of the Daughters in the Life-time of the Teſtator; and 
ſo likewiſe was the Caſe of Popham againſt Bamfield in this Court. 
And my Lotd Chancellor was clear of Opinion, that the Codicil in this 
Caſe could not help them; but he ſaid, the Conſtruction of Law in 
theſe Caſes, was extremely rigid and ſevere ; that the Teſtator in 
this Cafe, muſt certainly mean, that Fane ſhould have nothing whilſt 
there remained any Iſſue Male of Bridget; that the Words, and for 
want of ſuch Iſſue, were not to be taken as Words of Courſe, but car- 
ried a plain Intention to give it to the Iſſue Male of Bridget; that he 
would conſider of the Will, and if any Thing could be found to diſtin- 
ou this Caſe from thoſe that have been cited, he would give Relief 
r a Moiety, but if not, the Caſes were ſo ſtrong, that he muſt ſub- 
mit to be bound by them, and afterwards gave his Decree accordingly. 


Brown verſus Barkham. 


IR Edward Barkbam being ſeized in Fee of the Lands in Queſtion, 

by his Will, dated the 19th of Jan. 1700, deviſes all his Eſtate 
to Sir Edward Maſſingberd and Dymark Walpole, and their Heirs in 
Truſt, to ſell the ſame, or ſo much as would be ſufticient to pay his 
Debts and Legacies; and after Payment thereof, directed the ſaid Iru- 
ſtees to convey the Reſidue of his Eſtate to his Couſin Robert Barkham, 
and the Heirs Male of his Body ; and for want of ſuch Heirs Male, to 
the Heirs Male of the Body of Sir Robert Barkbam, his Great Grand- 
father; and for want of ſuch Heirs Male, to his own right Heirs for 
ever; and gave to his Siſter Mrs. Newcomen 2000 l. to be put out at 
Intereſt by his Truſtees, during her Life, and after her Death, m_ 
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id to her eldeſt Son; and if ſhe had no Son, then 1000 J. to go to 
er Executors or Adminiſtrators, and the other 10001, to go to ns 
ſaid Couſin Robert Barkbam, or his Heirs Male; and after ſome Lega- 
cies, all the Reſidue of his Perſonal Eſtate to the ſaid Robert Burkbam, 
and made him his ſole Executor; but that if it happened, that the ſaid 
Robert was not in England at the Time of his Death, then he made the 
ſame Truſtees his Executors in Truſt for him till his Return; but in 
Caſe the ſaid Robert died before he returned, then he made his Heir 
Male his ſole Executor, and gave him all his Perſonal Eſtate, and ſoon 
after died before Iſſue. Robert Barkham the Couſin died without Iſſue in 
Spain, before the Teſtator; and now the Queſtion aroſe upon this Will, 
whether Edward Barkham, who was the Heir Male of the Body of the 
Great Grandfather, or Mrs. Netecomen, who was Siſter and Heir to 
Sir Edward Barkbam the Teſtator, and likewiſe the Heir General of the 
Great Grandfather, had the better Title? Twas argued by Sir Thomas 
Powys, for Mrs. Newcomen, that Edward being living, and no Notice taken 
of him, *twas plain the Teſtator never intended he ſhould ever have it 
in the ſame Manner with his Brother Robert; that the 2000 l. was only 
a Recompence for the preſent Deviſe of the Eſtate Tail to Robert, and 
not to be carried as a Recompence throughout the laſt Remainder ; that 
that was only to go to thoſe who fully come within that Deſcription, 
that the Word Heir, is either to denote the Perſon who is to take, and 
then it is Vice Nominis, and then it is to expreſs the Quantity of the 
Eſtate which is to paſs, Hob. 31. he that will take as Heir Male by 
Purchaſe, muſt be not only Heir but Male to: And faid, the printed 
Caſe of Cowden and Clerk, and the Caſe of Aſbenluſt cited at the End 
of that Caſe, were directly in Point; That without all Queſtion, twas 
ſo in Limitations by Deeds, and had always been held to be the ſame 
in Wills; that in Cooke 1. c. 6. Archer's Caſe, twas held to be plainl 
a contingent Remainder to the next Heir Male of Robert Archer, ani 
not ſuch a Deſcription of his Perſon, as to veſt in him preſently, fox 
then it could never have been deſtroyed by the Feoffment of the Father, 
and 2 Leon. Challonor and Boyer comes up directly to our Caſe, and 
ſhews, that the ſame Conſtruction has prevailed in a Will, as in a 
Deed ; that in the Caſe of Burchett and Durdant, 1 Vent. 334. if it had 
not been for the Words now living, 1t had been a plain contingent Re- 
mainder; and ſo the Judges in that Cauſe agreed, and cited the Caſe 
of Goodwright and Corniſh, 4 Mod. 255, to the ſame Purpoſe ; and that 
in the Caſe of Beaumont and Long, the Word begotten was alway 
held equivalent to the Words — Far and amounted to a Deſcrip- 
2 a [cy og ; that wy” was a wide Pilfetence between the 
ords, and for want of ſuch Iſſue, and the Words, want of ſuch 
Heir Male ; that in e t Caſe, the Word I/ue 2 0 —— 
and Correction of the general Import of the Words Heirs of the Body 
but in the laſt Caſe, the ſame Words being ſtill uſed, none could clalin 
who was not compleatly Heir Male by Purchaſe; but in this Caſe; he 
ſeemed to have done with Robert's Family, when he limited it to him; 
and the Heirs Male of his Body; and that he intended after; it ſuduld $0 
as the Law directed. Lechmere —_— pr ment; that the'2600 J. 
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given Mrs. Nezwcomen, could only be a Recompence for the Eſtate Tail li- 


mited to Robert; that he only poſtpon'd his Heirs for the Sake of Robert, 


and his Iſſue Male; and whenever they failed, his Heirs muſt come in. 
That indeed of late Days, Limitations of this Kind had been carried 
much farther than in ancient Times; but he thought they ought not 
to be carried any farther, for that would ſhake a great many Settlements 
and deſtroy the Peace and Quiet of many Families; that the Caſe of 
Burchett and Durdant was the firſt Caſe that made any Alteration in the 
Conſtruction of Deviſes of this Kind; and ſaid, in Mandevill's Caſe, Cooke 
Lit. 26. ö. twas held quite otherwiſe; that there was a great deal of Dif. 
ference between a Lineal Heir Male, and a Colateral Heir Male, and in 
that, no Caſe had been carried ſo far, as to let in a Colateral Heir Male, 
unleſs he was compleatly ſuch ; that in the Caſe of Burchett and Durdant 
the whole Streſs and Foundation of the Reſolution was on the Words now 
living, which they held to amount to the ſame as Heir Apparent, and yet 
that Caſe was ſtrongly oppoied, and went under a great Litigation ; that 
in the Caſe of Beaumont and Long, the Words then begotten were held of 
the ſame Force, as the Words now living were in the other Caſe; and that 
Caſe went on, and for want of ſuch Iſſue, which were plainly Expla- 
nator y, and ſhewed, that the Word Heir was only meant the Iſſue of 
his Aunt Long; but here tis, and for want of ſuch Iſſue Male, which 
ſtill preſerved the Notion of legal Heir; and to take by Purchaſe, he 
muſt be both Heir and Male, which in this Caſe he is not; that the 
Caſe of Cowden and Clerk had been always cited upon theſe Occaſions, 
and was never yet doubted to be Law; that my Lord Hobert in that 
Caſe, was clear of Opinion, that the Statute de Donis was only to pre- 
ſerve the Deſcent to the Heirs Male of the Body, not to direct taking 
by Way of Purchaſe ; that by Co. Lit. 26. 5. 164. if a Man has a Son 
and Daughter, and Lands are given to the Daughter and the Heirs 
Male of the Body of the Father, ſhe takes only an Eſtate for Life, and 
the other Limitation 1s void ; becauſe ſhe ought to be both Heir and Fe- 
male, to take by Purchaſe, which ſhe is not in this Caſe, the Brother 
being Heir. And Mr. Ayleff argued to the ſame Intent, and ſaid, that 
he that will take as Heir Male by Purchaſe, muſt be compleatly ſuch, 
or otherwiſe he can't take. | 
On the other Side, *twas argued by Sir {eps Fehyll, that there 
could be no ſound Reaſon aſſigned for the Difference between the Heirs 
Male, taking by Deſcent, and when he is to take by Purchaſe; that 
at Common Law, before the Statute de Donis, ſuch Limitations were 
taken Notice of, and allowed to be good ; that in a Will, the Intent 
of a Teſtator who was ſuppoſed to be Inops, Concily, was always 
to be regarded; that in the Caſe of Pibus and Mitford, my Lord 
Hale was of Opinion, that if the Heir Male by the ſecond Venter, 
could not have taken by Deſcent, that he might have taken by Pur- 
chaſe; that the Caſe of Beaumont and Long was a Ciſe in Point for 
them, though this was a much ſtronger Caſe; for the Perſonal 
Legacies given to the Heirs at Law, were given but once; but here 
the 20001. is limited to the Heirs, ſo as in ſome Part to reſemble 
Lands; for twas to go to her eldeſt Son if any, and if not, then 
to her Executors, &c, That there was no Difference between the 
Limitation 
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imitation for want of ſuch Iſſue, and for want of ſuch Heirs, 
— Caſe wth it be carried farther; and ſo 'twas held in 
Dyer 171, Trencham's Caſe; that the Words then begotten in Beau- 
mount's Caſe, would be of no Weight to direct that Reſolution; for my 
Lord Cooke tells us in his 1 Inft. p. 20, that procreatis & procreandis are 
the ſame : The Attorney General to the ſame Intent; that if this had 
been an Eſtate Tail in Sir Robert, the Great Grandfather there could have 
been no Doubt, the Defendant would have taken as Heir Male of his 
Body ; that in this Caſe, the Intent of the Teſtator was plain to ex- 
clude his Heir General ; that he had ſufficiently provided for her, by 
iving her 2000 l. that the Meaning of the Book, which ſays the Word 
lei is not a good Name of Purchaſe, is no more than that's not a ſuf- 
ficient Deſcription of the Perſon who is to take; but if by the Circum- 
ſtances he is ſo deſcribed, as to _ who is meant, then *tis a ſuffi- 
cient Name of Purchaſe ; and ſo is the Opinion of my Lord Anderſon, 
in his Report in Shelly's Cafe, that a Limitation to the Heirs Male of 
the Body of one who was dead, was quaſi an Eſtate Tail in the dead 
Perſon ; that taking it in that Senſe, would reconcile all the Differen- 
ces, and anſwer all the Difficulties that had been objeRed againſt it, 
and that *twas to be taken in this Senſe, 2 Leon. 23, 27. Co. Eliz. 
108. 9 Lit. Sef 30. Cro. Car. 24. Hodgkinſon and Manhood and 1 Mod. 
226. and 2 Mod. 207. The Caſe of Southcote and Stoteell; That this 
differ'd from the Caſe of Cowden and Clerk ; for the Heirs Male were 
not limited, or mentioned to be of his Body, as in this; That the 
Caſe of 16 Eliz. at the End of Pibus and Milford in Vent. was a Caſe in 
Point with them. Mr. Cowpey to the fame Intent, he thought the Diſtin- | 
ction taken by the Attorney General, would reconcile the Difference, | 
and deſtroy all the Fictions of the Law againſt them; that *twould | 
take away all incertainty of the Deſcription of the Perſon, and carry 
on the Deſcent as the Teſtator intended it; that if this Notion of its 
being an Eſtate Tail in the great Grandfather were but a Fiction, yet 
it might be made Uſe of to deſtroy another Fiction, which ciated 
the Heir Male from taki Sir Robert Raymond to the ſame Intent, 
That generally ſpeaking, a Limitation to the Heirs Male, or Heirs Fe- 
male, of ſuch a one, will carry it only to thoſe who are compleatly ſuch ; 
but where there are any Words, which will amount to a Deſcription 
of the Perſon, ſo as to ſhew whom he meant thoſe Words, there 
_ *rwill be ſufficient, though he be not Heir Male or Female in a ſtrict 
legal Conſtruction, eſpecially, where the Heirs General are excluded, 
as in this Caſe, As to the Objection, that the 2000 J. was a Recom- 
pence only for the Loſs of the firſt Tail, he ſaid it muſt be taken as a 
Recompence for the whole; for the Defendant Newcomen could no 
more take under the Limitation to the Heirs Male of the Body of the 
Great Grandfather, than ſhe would under the firſt Limitation to Ro- | 
bert in Tail; and therefore the Recompence muſt be ſuppoſed to ex- | 
tend to the whole, and cited a Caſe of Baker and Wall in C. B. | | 
Paſche, 4 V. Rot. 1484; yet a Perſon may take as ſpecial Heir, where 
the Intent is manifeſt to exclude the Heir General. Benſon to the 
ſame Intent, That the Will of the Teſtator was to be obſerved, as far 
as it might be; that 'twas here in the Caſe of a Truſt, —_— this 
ourt 
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Court had the Direction of; that they had ſometimes varied from the 
Rules of Law, and when they had ſo done, the Courts of Law, from 
the Inconveniences that would otherwiſe follow, had come to the Rules 
of the Courts of Equity, as in the Settlement of Terms for Years be. 
yond a Perſon's Life, and ſo they might in this Caſe. Mr. Williams on the 
other Side, put this Caſe ; if a Man has Iſſue A. and B. and A. has Iſſue 
a Daughter and dies, and the Grandfather deviſes a Rent-Charge out 


of his Eſtate to the Daughter of A. and then deviſes his Eſtate to his 


Opinion of 
the Court 


Heirs Male, no Doubt but the ſecond Son ſhall take, though the Daugh- 
ter is Heir; and ſaid, they came into this Court only for Directions 
how they ſhould be ſettled. Lechmere, by Way of Reply, ſaid, that the 
Notion advanced by Mr. Attorney General, that the Heir Male of the 
Body of the Great Grandfather ſhould be in quaſi by Deſcent from him, 
was entirely new, and was attended with very great Inconveniences ; for 
then Edward Barkbam would be quite out of the Caſe. © Suppoſe the Si- 
ſter had been dead, having a Son, he would be compleatly Heir and Male 
too; and yet he could never take, becauſe derived through a Female ; 
and if Edward Barkbam was to bring a Formedon he could not bring the 
Eſpleas in his Great Grandfather, and cited Lit. Sect. 30. and my Lord 
Cooke's Opinion thereon, and the Caſe of Mandeville there cited. 

Lord Chancellor. This Will is perfectly Executory ; a Conveyance is 
ſtill unexecuted, and they come into this Court to direct the Manner of 
it. Suppoſe Edward had been Heir and Heir Male of the Body of the 
Great Grandfather, the Conveyance would. have been made in the ver 
Words of the Will, for then he could not take at all; it's like the Caſe 
of Marriage Articles for Settlement of an Eſtate upon the Husband and 
the Heirs Male of his Body, yet when they come to this Court for a ſpe- 
cifick Execution, the Court models the Settlement ſo, as to make it ef- 
fectual, and will give the Husband but an Eſtate for Life; the ſpecial 
Heir Male in this Caſe, was certainly within the Teſtator's Intention 
to take; but as it had been ſo ſolemnly argued, he would take Time to 
look into the Books, before he would give his Opinion; but ſaid, he 
was ſtrongly of Opinion for Edward the ſpecial Heir Male, and thought 
the Settlement ought to be to him, and the Heirs Male of the Body of 
the Great Grandfather. Vide the Caſe of Starling contra Entrick, 334. 


Simpſon verſus Hornby. Vide ante 2 2. 


M. Lord Chancellor having taken Time to conſider of this Caſe, 
did now deliver his Opinion, by which it appeated, the Teſtator 
by his Codicil had given his Perſonal Eſtate to ſuch Uſes as his Wife, 
with the Conſent of his Truſtees, ſhould direct; and the Wife had th- 
ken upon her to diſpoſe of it by her Will, without any ſuch Conſent, 
which my Lord ſaid, was a void Diſpoſition z and that the Teſtator, as 
to that, muſt be ſaid to die inteſtate ab initio, and ordered a Diſtribu- 
tion accordingly. | „ 
As to the other Points, he was of Opinion, that the Wife took no 
Eſtate for Life by Implication, for he had, by the foregoing Fart — 


— 
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his Will deviſed ſeveral Lands to her for her Idinture, and in full of 
all Claims and Demands whatever, both in Law and Equity ; and when 
he after deviſes after the Death of his Wife, all his Lands, Tenements, 
Rents, Reverſions, Profits and Hereditaments whatſoever (not before 


before deviſed, to his Daughter immediately; and to make any other 
Conſtruction would be abſurd on theſe general Words, when he Rad after, 
in ſuch full and expreſs Words provided for his Wife 3 belides that, in 


no Caſe an Heir at Law is to be diſinherited by Achplication, unleſs the weir 


ſame be neceſſary, which in this Caſe it is not ; Hd as to the other 
Point, he (aid he has look d into the Books and found this Point already 
ſettled, that Bridget dying in the Life time of the Teſtator, the Heirs 


Male of her Body could not take by Purchaſe, for thoſe Words are 


incerteſl to expreſs the Quantity of the Eſtate; but if this were per- 
fectly Res Integra, he thought it plainly the Intention of the Teſtator 
that Fane ſhould not take till there were a Failure of Iſſue Male of 
Bridget, for ſo he thought the Words and for Want of ſuch Iſſue 
fully imported; but ſince it had been fo often reſglved otherwiſe, he 
was bound meerly by thoſe Reſolutions, as it was a Point of Law; but 
ſince it was ſo, and an Heir at Law diſinherited as to a Moiety, he 
would decree no Account of the Rents and Profits, *there being no In- 
fant in the Caſe, but left them to their Remedy at Law by Entry and 
Eje&ment, and faid twould be very unequitable to aſſiſt them in this 
Caſe. After which Mr. Jodrell moved for ſome farther Directions touch- 
ing the Diſpofition of the Surplus of the Perſonal Eſtate, and mentions 
the Caſe of Button and Vaſball, where Mr. Button having ſeveral Children, 
gave to his eldeſt Son (who had diſobliged him) 10 l. and no more, and 
gave his Executors a Legacy, and made no Diſpoſition of the Surplus, and 
it was decreed at the Rolls that the eldeſt Son ſhould be let into the diſtri- 
butary Part of the reſt of the Children; but this Decree was reverſed 
in the Houſe of Lords upon the expreſs Words of the Will, which ex- 
cluded the eldeſt Son from any more than 101, but the Court ſaid this 
was nothing like the preſent Caſe, which depended on other Circum- 
ſtances ; Accordingly the Decree was ſettled. 


Biſcoe verſus Cartwright. 


diſpoſed RY his Daughter Bridget," N > th de taken diſt 
butiv [20 Seu e re given his 
— o his Daugliter after her and all other Bis 40d 1 


HIS was a Bill brought to have the Defect of a Surrender of Au 


Copyhold Lands to the Uſe of a Will ſupplied in this Court Nev.14,1716. 
for tlie Benefit of the Wife, under whom the Plaintiff claimed as a — _ 


in 1 
re a De- 


Purchaſor; but there being much Litigation, whether the Wife was fault of Sur- 


not otherwiſe amply provided for out of the Teſtator's Freehold and 
Perſonal Eſtate, according to the Fortune ſhe brought him, which was 


faid to be upwards of 3000 J. and the Defendant, the Heir at Law, as plied. 


was alledged, having no other Proviſion made for him but the Copy- 
hold, which was not above 30 0 per Ann. the Court ſaid they could 
1 make 


rendring a 


hald 
be ſup- 
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make no Decree in it till thoſe Pads were aſcertained, and fo fent it to 


Pr 
— 


. 


a Maſter to enquire, and report it Specially, 


Peter verſus Ruſſell, 
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— 72 HIS was an Appeal Fönen te Was =, 29 One 
— — Goſſe being poſſeſſed of the Tbatch d Houſe at St. Fames's, on a 
Texm, Or. Building Leaſe for 60 Years, mortgages it to Dr. Lancaſter and one 
Cecreed +  Habberfield for ſecuring 6001. which the Defendant afterwards paid 
— prior off to Goffe, and advanced 600 J. more, and took an Aſſignment of 
Mortgage. this Mortgage, but had not the Original Leaſe deliver'd to him ' till 
ſome Days after the — —.— 3 Goffe being afterwards in a declining 
Condition, propoſed to borrow of the Plaintiff 350 J. on a Mortgage 

of a Vault and two Rooms, part of the mortgaged Premiſſes; and on 

a Treaty for that Purpoſe Mr. Remington, who acted for the Plaintiff, 

deſired to ſee the Original Leaſe ; Gh told him that he had it not by 

him, but that his Lawyer kept all his Writings for him, as not 

thinking it ſafe to truſt them in his own Houſe, where all Sorts of 
Company reſorted; upon which he goes to the Defendant, who was 

an Attorney in the City, and tells him he was agreeing with a Perſon 

for the Rebuilding part of the Premiſſes at ſo much a Foot ſquare, 

which would better his Security, and deſired him to let him have the 

Original Leaſe that he might ſee the Dimenſions of the Houſe ; the De- 

fendant would not truſt him with the Leaſe in his own Power, but 

goes along with him to the Thatch'd Houſe, and after he had been 

there ſome Time Goff ſent for the Plaintiff, and Mr. Remington told 

them he now had the Original Leaſe, which they might 2 and 

upon their coming to his Houſe, Goffe goes into the Room where the 
Defendant Ruſſel was, and deſired him to let him ſee the Leaſe to 

ſhew to the Perſon he had mentioned, for that he was now in the 

Houſe z and accordingly the Defendant lets him have the Leaſe, which 

he carries to the ' Plaintiff and Mr. Remington; they being ſatisfied 
therewith lent him the Money, and took a Mortgage of the Vault and 

two Rooms, inſiſting at the ſame Time to have the Original Leaſe de- 

liver'd to them ; but Goffe argued that it concerned much more than 

the Plaintiff had, and that he could not part with it: The Plaintiff 
permitted him to keep it, and he thereupon, in an Hour's Time, deli- 

ver'd it again to the Defendant Rigſſel, without acquainting him with 

what he had done; and the Defendant ſwore expreſly in his Anſwer, 

that he had no Notice of this Tranſa&ion, or of the Plaintiff's Mort- 

gage; afterwards the Plaintiff lent Goffe a farther Sum of Money, 

and prevailed on the Defendant to let him have the Original Leaſe a 

ſecond Time, but there was no Proof that the Defendant knew the 

Occaſion of it; and he by his Anſwer expreſly denied his having any 

Notice of it: Afterwards Goffe failed, and thereupon the Defendant 

brought his Eje&ment, and recovered ; and now this Bill was brought 

to have the Defendant's Mortgage poſtponed, upon Pretence that there 

was a manifeſt Fraud on the Plaintiff and that the Defendant was 


privy 
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privy to it; and at the Rolls the Plaintiff had a Decree accordingly; 
but now on Appeal that Decree was reverſed. | | | 
But my Lord Chancellor ſaid, if a Man makes a Mortgage, and 
afterwards mortgages the ſame Eſtate to another, and the firſt Mort- 
gagee is in a Combination to induce the ſecond Mortgagee to lend his 
Money, no doubt this Fraud will in 5 peſſponi his own Mort- 
age; ſo if ſuch firſt Mortgagee ſtands by and fees another 228 
Money on the ſame Eſtate, without giving him Notice of his fi 
Mortgage; this is ſuch a Miſpriſion as ſhall. forfeit his Priority; but 
here is no Manner of Proof that the Defendant knew any thing of the 
Plaintiff's lending this Money; nay, if there had, yet the Plaintiff 
appears of ſo much the greater Neglect, that he ought not to prevail; 
that the Defendant intruſted Goffe with his Original Leaſe but for a 
very little while. The Plaintiff takes his Word, that he would not part 
with it, and leaves it wholly in his Power to go on in defrauding 
whom elſe he had a Mind to; befides, it appears the Defendant was 
impoſed on by Goffe, he parted with his Leaſe only to better his own 
Security, and had the moſt ſpecious Pretence that could be for it; and 
ſo it cannot, without manifeſt Proof, be objected to him, that he let 
Goffe have his Leaſe to ſhew the Plaintiff, or with a Deſign to draw the 
Plaintiff to lend his Money; and therefore diſmiſſed the Bill with Colts, 
unleſs the Plaintiff would in ſuch a Time redeem the Defendant : The 
Caſes cited were Ray contra Pots, and the Counteſs of Bridgwater cont. 
Ryſſel and one Claſſes Caſe of Torkſbire. 


Lord Pawlett verſus Perry. 


HE Defendant's Father, PA his Will in 1702, deviſes thus, viz. Nov. 20, 1516. 


As to the Diſpoſal fy ate I give and deviſe the ſame as 
follows : Then he deviſes ſeveral Lands of about 4000 J. per Ann. being 


Real Eſtate 
ſubjected to a 
. 5 Legacy, tho” 
the Bulk of his Eſtate, to his Son Charles the Defendant, who was his not charged 


Heir, and the Heirs Male of his — 6 an for Want of ſuch Iſſue, to heren. 


three others of his Sons in Tail Mail, ſucceſſively, with Remainder to 
his own right Heirs : Then he gives ſome Copper Mines, and other 
Eſtates, to his Son Charles in Truſt, to be ſold for the Payment of his 
Debts, and after gives his Daughter (with whom the Plaintiff had 
intermarried) 30 l. per Ann. till ſhe ſhould attain her Age of 12 Years, 
and after 501. a Year, till ſhe ſhould be married, and gives her 1500 J. 
Marriage Portion, to be paid her by his Son Charles within three 
Months after ſuch Marriage, and makes his Son Executor, and dies; and 
this Bill was now brought to ſubje& the Real Eſtate in the Hands of the 
Defendant Charles to the Payment of this Legacy. *Twas agreed there 
was no expreſs Clauſe in this Will for that Purpoſe ; but 'twas argued, 
that there were Words which were tantamount, that he begins with the 
Diſpoſal of his Eſtate, which muſt be intended all his Eſtate, as well 
Real as Perſonal ; that the Word Eſtate more properly denoted his Real 
Eſtate than his Perſonal ; that this Legacy was expreſly deviſed to be 
paid by his Son Charles, who had both his Real and Perſonal Eſtate, 
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Note. 


Note, 


Note. 


and ſo in defect of one, the other muſt ſtand charged in his Hands to 
make it up; that *twas in the Behalf of a Daughter who would be 
otherwiſe unprovided for; and tho' the Eſtate was deviſed to his Son 
Charles, yet that could make no Difference, for 'twwas 4 Charge that 

tun along with the Eſtate, and bound it into whoſe Hands ſoever it 2 2 
and they cited a Caſe between Glontly cont. Pelham, in September, 1 686. 


and another of Wood verſus Sherwood, at the Rolls to the ſame Point. 


On the other Side 'twas argued, that here was no Intent to charge 


the Eſtate with the Payment of this 1500 J. that if it ſhould be fo 


taken, the Deviſe to his Son Charles muſt be idle, for he muſt ſuffer a 
Common Recovery, and make himfelf Tenant in Fee in order to raiſe 
it; that this would entirely deſtroy all the Remainders to his other 
Sons, and ſo fruſtrate his Deviſe to them, which he could never be 
ſuppoſed to intend by this Deviſe of 1500 1. to his Daughter, being all 
in the ſame Will; that the Caſes where ſuch a Charge had been allow- 
ed on Lands were where the Charge was exprelly mentioned in the ſame 
Clauſe as a Deviſe to his Son T. deſiring him, or to the Intent that he 
ſhould pay his Legacy ; that it could not be pretended that theſe 


Lands were charged with the Payment of his Debts, for he had made 


an expreſs Proviſion for them out of another Part of his Eftate, that 
if he had intended to have charged his Land with this Legacy, he 
would likewiſe have made an expreſs Deviſe for that Purpoſe, and that 
no Caſe had ever been carried ſo far as was now contended for. 

Chancellor ſaid, Theſe laſt Arguments at preſent ſeem to him of 
more Weight than what had been offered on the other Side, and de- 
fired to ſee the Precedents in black and white, and they after came out 
different from what they were cited : He obſerved that there was a Sort 
of an Inclination 1n each Side to make the Precedents generally ſpeak for 
them; that he did not ſpeak this by way of Cenſure, but commended 
it as the beſt Means to come at Juſtice, becauſe there were learned Men 
on the other Side to put them right; that unleſs the Precedents were ver 
ſtrong, he could ſee no Reaſon to charge the Land in this Caſe, and fo 
ordered them to be ſearched ; but in the mean Time ſent it to aMaſter 
to take an Account of the Perſonal Eſtate, to ſee if on a probable Com- 
putation there was ſufficient of the Perſonal Eſtate at the Time of 
making this Will to have anſwered the Legacy, and if any ſold or 
purchaſed in Privity of the Legacy. 

Note, In Deviſes of Reſiduums, &c. the Deviſee is but a Truſlee for 
the Legatee ;, and ſo where a Sum is deviſed for Maintenance of a Child, 
or near Relation: And in ſuch Caſes where the Deviſee has ſquandred 
or diſpoſed of the Perſonal Eſtate, the Real Eſtate ſhall be liable, for both 
are bound where the Deviſe is in Truſt, eſpecially where tis in Conſidera- 
tion of Blood. 2 Chan. c. 63. 76. 1 Chan. c. 257, 176. and ibid. 57. 
" eſtator's Eſtate is bound to pay ſuch Legacies in whoſe Hands 


oever it comes. 2 Vern. 249, 444, 616. 


Mainwright 
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Mainwright verſus Bendloe. 


Man deviſes by his Will all his Fee Farm Rents, in the County Where the 
of N. to two Truſtees and their Heirs in Truſt, to ſell for the — 
Payment of his Debts; the Reſidue of the Money ariſing thereby, he to pay Debts, 
deviſes to his two Sons, equally to be divided between them; then he „ 
gives ſeveral of his Goods to go along with his Eſtate as Heir Looms, the Perſonal 
and deviſes all the reſt and Reſidue of his Stock, Goods, Debts and Efare is 
Chattels to his Siſter the Defendant, whom he made ſole Executrix ; diſcharged. 
and this Bill was brought to ſubje& the Perſonal Eſtate in the firſt 
Place, to the Payment of Debts, in Eaſe and Exoneration of the Real 
Eſtate deviſed for that Purpoſe ; and *twas urged, that this was the 
conſtant Courſe of this Court, and cited Lord Gainsborough's Cale, and 
Coot verſus Moor, upon the Earl of Meath's Will, and Chicheſter verſus 
Finch, &c. 
On the other Side *twas argued, that here the Real Eſtate was an ex- 
preſs Fund, deviſed for the Payment of his Debts ; that there was a 
reat deal of Difference between a bare Charge on his Real Eſtate for 
ayment of his Debts, as by a Deviſe of a Term thereout for that 
Purpoſe, and the Caſe in Queſtion ; that here he had given his Lands 
out and out, and had parted with them for ever; and ſaid, that he 
never intended any of them ſhould remain in his Family; that theſe 
Lands were now to be looked upon as Money, and conſequently in a 
Court of Equity, were Part of his Perſonal Eſtate, and ſo had been 
held in Roper and Ratcliff*'s Caſe, upon the Popiſh Act of 10 William III. 
about two Years ago, and other Caſes ; that the Reſidue of his Goods 
and Chattels, and Stock, muſt be intended the Reſidue of thoſe which 
were not ſpecially deviſed as Heir Looms; and in 1 Leo 203, there is an 
expreſs Difference taken between a bare Charge on his Real Eſtate, 
and where tis deviſed, as in this Caſe, to be ſold for the Payment of 
his Debts ; and the Lord Chancellor was clear of this Opinion, and de- 
2 that the Perſonal Eſtate was not liable to the Debts in this 
ee 


Batchelor verſus Searle 


H E Plaintiff had married one Mrs. Allen, Siſter to Sir William Allen, Monday, Fan. 

who being poſſeſſed of a Perſonal Eſtate to the Value of 2000 J. 2+ 37s: 
and being ill, makes his Will in Writing, the very Day before his 2 
Death, and thereby deviſes ſeveral Legacies to his Relations, and C. If the 
amongſt the reſt, gives the Plaintiff his Siſter about 1000 J. and gives — — a 
70 l. to Mr. Searle and his Wife, and their four Children, to buy them Eſtate ſhall 
Mourning, and gives to his dear and moſt eſteemed Friend Sarah Searle, go 10 the 
one of the Daughters of Mr. Searle, to whom he made his Addreſſes by or — 
= of Marriage, 5001. and gives his Horſe and Furniture to one of the Kin. 
Defendants, by his Chriſtian and Sirname, and his Cloaths to be diſpo- 
ſed of by his Executors, and then concludes thus: As to the 700 L. 


K k I'm 


— — Ala, eto. A — ina 


— ——— 
126 Term. &. Hill. 2 Geoxce L in Chancery. 
I'm entitled to in the South Sea any, and the reſt of my Per 
Eftate, I will that the 2 al fold for the Payment Wd my Ray 
and Lepacies, and I make Mr. John and Thomas Searle my Execuror; 
and dies. The Executors were two of the Children of Mr. Searle, and 
entitled to their Proportion of the 701. deviſed for Mourning, and one 
of them to the Horſe and Furniture, but were no Ways related to the 
Teſtator; the Surplus of the Perſonal Eſtate came to about 600 J. and 
this Bill was brought againſt the Defendants the Executors, to have 
an Account thereof, and that it might be paid to the Plaintiff, whoſe 
Wife was the only Siſter, and the next of Kin to the Teſtator. And 
for the Plaintiff *twas inſiſted, that the Defendants the Executors were 
meer Strangers, no Ways related to the Teſtator ; that they had parti. 
cular Legacies left them for Mourning out of the 70 J. and one of 
them had a Horſe and Furniture expreſly deviſed to him; and fo 'twas 
not reaſonable they ſhould go away with the Surplus, but that it ought 
to be accounted for, and belonged to the Plaintiff, and cited the Cafe 
of Fofter and Munt to that Purpoſe. 

On the other Side twas inſiſted, that the Defendants being Executors, 
repreſented the Teſtator ; that they ſtood in his Place, and were enti- 
tled to whatever he left undiſpoſed of ; that this was the ancient Law 
for many Ages; and ſo the legal Title being with them, they ought 
not to be defeated of it, without a manifeſt Intention of the Teſtator, to 
the contrary ; that here appeared no ſuch Intention 1n the Will ; for 
they are not named either by their Chriſtian or Sirname, or ſo much 
as by the Name of their Office, *till the very Cloſe of the Will; nay 
*twas in Proof, that the Teſtator did not ſo much as conſider whom he 
ſhould make his Executors, till he had diſpoſed of all the Legacies ; 
that the giving one of them his Horſe and Furniture, was only to ex- 
clude the other, who being Executor with him, would have been 
equally entitled to it, and could not be conſtrued as a Legacy to ſhut 
them out of the Surplus, ſince it rather regarded the other Executor, 
than the Plaintiff the next of Kin; that they had it fully in Proof, 
that the Teſtator being asked whether he would give his Siſter more, 
anſwered he would not; and being asked who ſhould have the Surplus, 
or what ſhould become of the Surplus, he ſaid, his Will ſhould ſtand as it 
was; that he had a very great Regard for the Defendant's Family, and 
was to have married their Siſter ; and moved, that theſe Proofs being in 
Affirmation of the Diſpoſition, which the Law made to the Executors, 
might be read, and that ſo it has been allowed in my Lord and Lady 
Gainsborough's Caſe, and alſo in the Caſe of Littlebury and Buckley, 
upon an Appeal from the Mayor's Court, before the late Recorder of 
London; that as to the Caſe of Foſter verſus Munt, ſeveral Reſolutions 
ſince that Time, has pared away the Authority of that Caſe, and re- 
eſtabliſhed the ancient te ; that ſo it had been ſettled in the Dutcheſs 
of Beaufort's Caſe, in the Houſe of Lords; and the Caſe of Littlebury 
verſus Buckley , and alſo in a Caſe between Ball and Smith and others; 
and ſo *twas prayed the Bill may be diſmiſs d. And 
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The Chancellor was clearly of this Opinion, and that the Proofs being The Surplus 


in Affirmance of this Diſpoſition, which the Law made, ought to be read, —— 
and accordingly they were; and ſaid, they were fo clear, as to make i- 
an End of this Caſe, and without. fitpng and violent Implication; tgjhge © 
Executors ought not to be defeated of this Reſiduwum ;, that here was no 
ſuch Implication in this Will, but rather the contrary, as has been ob- 
ſerved at the Bar; that to make Senſe of that Clauſe, it muſt be con- 
ſtrued as 2 Deviſe of the South Sea Stock, and the reſt of his Perſonal 
Eſtate to his Executors ; for it immediately follows, I make John and 
Thomas my Executors, which could have no Relation to the Direction for 
Sale, unleſs, by giving them the Surplus, which ſhould ariſe by Sale; 
that in the Dutcheſs of Beaufort's Caſe, the Deviſe of the Plate, except 
the Uſe thereof, which he gave to his Executrix Lady, was an expreſs 
Deviſe of the Plate to the Executrix Lady; and here it was only invert- 
ing the Order of the Words, but in Effect, the ſame as an expreſs De- 
viſe thereof. So where one gave all his Books, except ſuch and ſuch, 
which he gave to his Executors, twas the ſame in Effect, as an expreſs 
Deviſe thereof to his Executor, only inverting the Order of the Words; 
and yet in theſe Caſes, the Executrix went away with the Surplus, an 
ſaid, that in no Caſe, unleſs the Implication was violent, and ſuch as could 
not be reſiſted, the Executors ought not to be ſhut out of the Reſidtrm, 
which, by their Repreſentation of the Teſtator, belonged to them; and 
ſo the legal Title being with the Executors in this Caſe, and no ſuch 
ſtrong and violent Implication to endure any other Conſtruction, he 
could not give into ſo great a Change of the Law, but muſt decree for 
the Executors, and did fo accordingly. 


Lord Bernard's Caſe. 


E was Tenant for Life (i. e. by Courteſy) without Impeachment Tenant by 
of Waſte; and this Bill was brought againſt him by thoſe in Re- Se. rege 
mainder for an Injunction, to ſtay his committing Waſte, and by the from com- 
Proofs in the Cauſe, it appeared, that he had almoſt totally defaced the mitting 
Manſion Houſe, by pulling down a por Part, and deſtroying the — 
other Part, and was going on entirely to ruin it. Whereupon the 
Court granted an Injunction, not only to ſtay his committing farther 
Waſte, but alſo ordered a Commiſſion to Ide to ſix Commiſſioners, 
whereof he to have Notice, and to appoint three on his Part, or in 
Default of the ſix Commiſſioners, to be named ex parte, to take a View, 
and make a Report of the Waſte committed; and that he ſhould be 
obliged to rebuild, and put it into the ſame Plight and Condition, it 
was at the Time of his Entry thereon ; and 'twas ſaid, the like Injun- 
ction has been frequently in this Court, and that the Clauſes, without 
Impeachment of Waſte, never were extended to allow the very Deſtru- 
Qion of the Eſtate itſelf, but only to excuſe from permiſſive Waſte; 
and ſo ſuch a Clauſe would not give Leave to fell or cut down the 
Trees, which were for the Ornament or Shelter of an Houſe, much 
leſs to demoliſh or deſtroy the Houſe it ſelf ; and fo twas ruled in 
Lord Nottingham's Time. See 2 Chan. Caf. 32. 


Humerſton 
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LO . Hes , 12 Humerſton verſus Humerſton. 

Chant e F. . . s. e. e, K. | 
T imitations HERE were ſeveral Queſtions in this Caſe, upon the Will of 
in a Will to one Humerſton, one whereof was concerning his Intention to per- 
— 2 | ate his Name, for which Purpoſe, he had given a very conſiderable 
ceſively in Eſtate to the Drapers Company and their Succeſſors for ever, upon 
Remainder 


for Life, (or 
Tail) no 
Perpetuity. 


Nb. 5, 1716. 
in 


Truſt to ſettle the ſame upon one of the Name of Humerſton for Life 
and after his Death, to his firſt Son for Life, and ſo to the ſecond and 
all other his Sons for Life only; and for want of ſuch Iſſue, then to 
another Humerſtun, and ſo he reckoned 20 or more of that Name, to 
whom he gave only Eſtates for Life, with the like Remainders to the 
firſt, and other Sons of each of them reſpectively, as they ſhould be- 
come entitled thereto ; and if there were none of the Name to be found 
in England, then the Truſtees and others were to chuſe out the moſt 
comely young Man they could find in ſuch a Pariſh, and he to take on 
the Name of Humerſton; and then the Eſtate to be ſettled on him for 
Life, with ſeveral Limitations over in hke Manner, without limiting 
an Eſtate Tail or in Fee to any of them, or making any Diſpoſition of 
the Fee; but both Court and Council held that to be ſuch an Affecta- 
tion and Tendency to a Perpetuity, that nothing was ſaid in the Support 
of it; but the Limitation for Life to the ſeveral Perſons in eſe were 
held good, and a Settlement decreed to be made accordingly, viz. to 
to the firſt Humerſton named in the Will for Life; Remainder to Tru- 
ſtees, during his Life, to ſupport contingent Remainders, with Remain- 
der to his firſt Son, and the Heirs Male of his Body, and ſo to the ſe- 
cond, &. and 'twas held clearly, that the Words and for want of ſuch 
Iſſue in the Will, would not raife an Eſtate Tail by Implication to the 
tirſt Humerſton, ſo as to take againſt ſuch expreſs Limitations to him 
for Life only, and 1 Leon. 256. Manning againſt Andrews was cited. 


Dolman verſus Smith & a. 


8 * Thomas Dolman by Will, February 5, 1710, deviſes all his 
Houſhold Goods and Furniture to the Defendant Sarab Smith, and 
1000 |. to the Plaintiff Dorothy Dolman his Niece, payable at 25, and 
likewiſe 5co /. to the Plaintiff Lewis Dolman, payable at 25; then he 
deviſes all his Manors, Lands, Tenements and Hereditaments, to Tru- 
ſtees and their Heirs, in Truſt for the Payment of his Debts, Legacies 
and Funerals, and does by his Will, _ charge them with the 
Payment thereof; then he direas, that the Truſtees ſhall receive the 
Rents and Profits of his ſaid Eſtate, till his Nephew Thomas Humpbry 
Dolman ſhould attain his Age of 25 Years, and thereout to allow him 
301. per Ann. and 20 J. per Ann. apiece to the Plaintiffs Lereis and 
88 till they ſhould all attain their reſpective Ages of 25, then he 
deviſes the Reſidue of the Rents and Profits, together with his ſaid 
Eſtate, to his ſaid Nephew Humphry Dolman in Tail Male, r 
3 | 
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to the Plaintiffs Lewis and Dorothy in Tail Male ſucceſſively; Remain- 
der in like Manner to three of the Defendants, with Remainder. to the 
right Heirs of one of them who was a Stranger, and no Relation to 
tie Family ; then he deviſes ſeveral Things to go.along with the Eſtate 
as Heir Looms, and afterwards deviſes all the reſt and Reſidue of his 
Goods, Cloaths and Perſonal Eſtate, not before bequeathed to his ſaid 
Nephew Thomas Humphry Dolman, and , makes the Truſtees his Exe- 
cutors and dies. Thomas Himpbry dies without Iſſue at the Age of nine 
Years, and the Plaintiff Mary his Mother was Adminiſtrix to him; and 
the only Queſtion was, whether the Perſonal Eſtate in this Caſe belonged 
to the Adminiſtrix of Thomas Humphry Dolman exempt from Debts and. 
Legacies, and Funerals, or if the Perſonal Eſtate ſhould be apply'd in 
the firſt Place towards Satisfaction thereof, notwithſtanding this expreſs 
Charge on the Real Eſtate for Payment thereof; but which Way ſo- 
ever twas taken, twas agreed the Surplus of the Perſonal Eſtate muſt 
be ſubject to a Diſtribution between the Plaintiffs Leis and Dorothy. 
Twas urged for the Plaintiffs, that the Teſtator had in this Caſe ex- 
preſly charged his Real Eſtate with the Payment of bis Debte, Legacies 
and — ; and ſo the Perſonal Eſtate ought to be exempt therefrom; 
that he had ſpecificall deviſed away a great Part of his Perſonal Eſtate, 
and that it was Ke — Queſtion no Way ſubject thereto; no more, 
as *twas urged, could the Reſidue in this Caſe, becauſe the deviſing it 
by ſuch general Words, was only to ſave the Trouble of enumerating 
+ Particulars, which, if the Teſtator had done, that would have 
made it a ſpecifick Deviſe thereof, and conſequently as much exempt as 
the Particulars before deviſed ; that the Devil e was of the Reſidue before 
unbequeathed, ſo that 0 hing but what was before 4 or 
deviſed, muſt paſs by this Glauſe, and no Room left to confine it to tze 
Reſidue after Debts, Cc. which, if the Words had been general, might 172.8 Gol 
be ſuppoſed the Intent of the Teſta arr. 
On the other Side *rwas urged, that the Perſonal Eſtate was the natu- 
ral Fund for Payment of Debts ; that if there was no Clauſe to exempr 7 
it, this Court had always ſubjected it in the firſt Place, notwithſtanding 
wy Deviſe of the Real Eſtate for * thereof; that the Perſonal 2708 
te had been made liable in this Court, where the Real Eſtate, a. 
been expreſly ſold out and out; that the Teſtator could not be ſuppoſed .:.. |... 
to have any Regard for his Heir, that the charging his Real Eſtate in 
theſe Caſes, was only in Aid of his Perſonal Eſtate, in Caſe that ſhould. 
not be ſufficient, that Heres fuctus as well as Heres natus, had been; 
always allowed the Benefit of the Perſonal Eſtate, / towards Satisfaction 
of his Debts in the firſt Place; that if an Eſtate deſcend with an Incum- 
brance to the Heir, that he ſhould have the Aid. of the Perſonal Eſtate 
to diſincumber it. But to this, Vernon faid, that that could be only 
where there was an expreſs Covenant for Payment of the Money L= 4 
deſcended in Point of Lien along with the Eftate, yet, by Reaſon of 
the Covenant, which was Perſonal, the Executors fhoald Xe bound to 
diſcharge it out of the Perſonal Eſtate in the firſt Place. But there was 
no Pretence in the World, that if a 2 purchaſed. an Eſftate ſubjeti to 
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an Incumbrance, that bis Heirs ſbould have Aid of the Perſonal 

46 Th IG | * ö il | Eflate to 
But my Lord Chancellor, upon the whole Frame of this Will. was 

of Opinion, that the Perſonal Eſtate was to be apply'd in the fir 

Place, in Eaſe of the Real Eſtate, firſt, becauſe there was no expreſs 

Clauſe to exempt the Perſonal Eſtate, and that had been always the 

Diſtin&ion taken in this Court. Secondly, It appears, that the Heir of 


this Family was not to have the Real Eſtate, till the Age of 25; nay, 


Wedneſday, 
Feb. 6, 1716, 


= 


duly execu- 
ted, no Re- 
vocation of 
a former 


Will, though 


cancelled. 


not ſo much as the Rents and Profits, which ſhould actually fall, and 
become due before that Age; that the Teſtator appeared throughout to 
carry a very frugal Intention, and ſo would allow his Heir no more than 
30 J. — Ann. for his Maintenance, and that too, is carried beyond the 
uſual Time, viz. his Age of 25; for he was to be truſted with nothing 
more till his Age of 25. But on the other Side, he muſt be intended 
indefinitely to truſt him with the Perſonal Eſtate, without Limita- 
tion to any Age; fo that he may ſquander it all away, and waſte 
it as ſoon as ever he came to it; and that both the Real and Perſonal 
Eſtate in this Caſe, were to come in the ſame Hand; and fo he was to 
have no ſuch frugal Intention, with Regard to the one, and leave it ſo 
looſe as to the other; that if the Perſonal Eſtate had been deviſed to a 
Stranger, it might have had another Conſideration from the Meaning of 
the Words before unbequeathed; but here he thought it could not; 
and accordingly he decreed the Perſonal Eſtate to be ſubje& in the firſt 
Place to the Debts and Legacies, and afterwards the Real, 4 


Anyons verſus Fryers s.. 
N. 72 e e, 4. . 1 bel, u. be. 

A Mair makes hi Will duly cdeted, and atteſted, According tö 
the Statute of Frauds and Perjuries ; and at the ſame Time in the 

like Mariner,” extcates a Duplicate thereof. Some Time after, the 
Teſtator having à Mind to change one of his Truſtees, orders his Wilf 
to be wrote over again, without any Variation whatſoever from the 
firſt; ſave only in the Name of the Truſtee ſo changed; 'and' when it 
was ſo wrote over, he executed it in the Preſence of three Witneſſes; 
and the three Witneſſes ſubſcribed their Names, but not in his Preſence; 
after this, the Teſtator cancels tlie Duplicate, — tearing off the Seal, 
and then dies; and the Queſtion was, whether the ſecond Will not 
being good as a Will te paſs Lands, ſhould yet be 4 Revocation of the 
firſt 3 and-if it ſhould not, whether the cancelling of the other ſhould 
be a Revocation thereof, within the Statute of Frauds and Per juries; 
twas decreed, that neither the making the ſecond, nor the cancelling of 
the firſt, was a Revocation thereof, though in the ſecond, there was 
an expreſ# Clauſe; ' that he did thereby revoke all other former Wills. 
On the fearing of this Cauſe, the Chancellor took this Diftindion, 
that theſecond Will was not intended barely as a Revocation of the firſt, 
ſo as to fignify his Intention of dying inteſtate, or without any Will, 
but doubtlefs, was intended as art effectual Will to paſs the Lands to the 
Perſons, and in the Manner thereby deviſed, in the ſame Manner as in 


the former Will: And therefore ſeeing it was not good as a 9 
4 | 
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that Purpoſe, it could be no Revocation of the firſt ; for twas not in- 
tended to be a Revocation of the firſt, but as twas ſuppoſed to be va- 
lid as a Will, for paſſing the Lands by the ſecond: And if a Man by 
his Will deviſes Lands to A. and after makes a ſecond Will, and thereby 
deviſes the ſame Lands to B. if this ſecond Will be not good as to the 
paſſing the Lands to B. it ſhall be no Revocation of the Deviſe in the 
tirſt to A. for tis plain 4. was to loſe what B. was to gain; and if g. 
in nothing by the ſecond, A. ſhall loſe nothing that was given him 
by the firſt ; but if a Man executes a ſecond Will, which appears to 
have no other Intention, than coll to revoke the firſt, and die inteſtate; 
though the ſecond be not in all Circumſtances duly executed as a Will, 
whereby to paſs Lands, yet it will operate as a Revocation of the firſt. 
And as to the cancelling and tearing the Seal off the firſt Will, thar is 
no Revocation of it in this Caſe, becauſe that was no ſelf-ſubſiſting In- 
dependant Act. but done in Contemplation, or by Way of Affirmation 
of the ſecond Will, *twas done from an Opinion, that the ſecond had 
actually revoked the firſt, and ſo he tears the firſt as of no Uſe; but 
if the firſt was not actually revoked by the ſecond, that Act of tearing 
the firſt, will not deſtroy it neither ; for though a Man may, by the 
Statute of Frauds and Perjuries, as effectually deſtroy his Will, by tear= 
ing or cancelling it, as by making of a ſecond, yet if he does make a ſe- 
cond, and intends that as a Revocation of the firſt, if it be not ſufficient 
for that Purpoſe, as in the principal Caſe, the tearing or cancelling af 
the firſt, being only in Conſequence of his Opinion, that he made 4 
good ſecond Will ſhall not deſtroy. the firſt ; But it ought” to be ſet yp 
again in this Court: And he ſaid, he thought this was conſiſtent with the 
Reſolutions that had been given in 3 Mod. 258. 1 Show 8g. . Exleton 
cont, Speck, and a Cauſe cited by Serjeant Hooper in C B. wherein he 
argued, That where a Man by Will gave Lands to 4. for Life, Re- 
mainder to B. in Fee; and after, by a ſecond Will, exęruted in th 
Preſence of three Witneſſes, but not ſigned by the Witneſſes id the, Te- 
ſtator's Preſence, he gave the ſame Lands to A. again for Life, Re- 
mainder to C. in Fee; this was held no Revocation of the Remainder A cancelling 
to B. notwithſtanding an, expreſs Clauſe of revoking all former Wills. of the Dupli- 
And *twas held clearly, that the effeQual cancelling or revoking either trans“ 
the Duplicate, or original Will, is an effectual avoiding of both, they wii % 
being both but one Will, and ſo muſt ſtand or fall together. ER TIP 


Br ver | an” 109 het : ; 
N Bun 1 8 Barkham. 1E 27 A iy, 2 — b. 
H E Chancellor having taken Time to conſider of this Caſe; did E. r7:6, 
now declare his Opinion; firſt he puts the Caſe at large, and 7: C. in 
then premiſes, That naturally, and according to bn Seoſe nd wo 
Pr » 1 hat naturally, and according to the common Senſe and Where there 
Reaſon of Mankind, every one, at firſt reading the Will, ” would be may be 


clear of Opinion, that the Teſtator's. Intent in this Caſe; was to give . w 
his Eſtate to his Heir Male, and none but a Lawyer, and one whoſe = 
Kung oer is byaſs'd by the Learning of the Lam, could poſſibly under- 
d otherwiſe ; but ſince Reſolutions of Law, aul Decrees in Equity, : 
Re 133 8 have 5 b 
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have from Time to Time introduced and eſtabliſhed certain Rules and 
artificial Modes of Property, he thought it neceſſary to conſider ſuch 
of them, as had been cited, and made Uſe of to diſprove this natural 
Conſtruction of the Will before he gave his own Jndgment ; the firſt 
that has been cited is, that he who takes as Heir or Heir Male, can't 
take whilſt his Anceſtor is living; for the Rule is, that nemo eft Heres 
Viventis, and this is Archer's Caſe 1 C. 66, but the Rule makes nothing 
in the preſent Caſe; firſt, becauſe here the Anceſtor was dead at the 
Time, when the Deviſe took Place; ſecondly, becauſe here the Words 
of the Deviſe are all ſtrictly and 7 verify'd of the Perſon, that 
ts, to take as Heir Male when the Deviſe took Place; and fo nothing 
can be inferred from that Rule, to influence the preſent Caſe. But now 
in Archer's Caſe, the Words were not all true, concerning him who 
was to take as Heir Male ; for his Anceſtor was living at the Time 
when the Will took Effect; and ſo according to the Rule before-men- 
tioned, he could not take as Heir Male; but in our Caſe, the Anceſtor 
being dead long before even the making of the Will, the Defendant 
Barkbam way be truly and literally called his Heir Male, and con- 
ſequently capable of taking by that Name, if nothing elſe hinders, 
Another Caſe that has been cited is the Caſe of Challenoy verſus Boyer, 
2 Leon. 70. but that likewiſe is nothing to this Purpoſe, becauſe there the 
eldeſt Son was living, when the Remainder ſhould have veſted in the 
Heir of his Body, which it could not do, during his Father's Life ; for 
during his Life, he was no more Heir Male, than he was Heir Female; 
ſo neither the Caſe in Dyer 99. is of any Force at Law in the preſent 
Queſtion; for there the Son who claimed the Remainder, was to make 
himſelf right Heir, both of the Body of the Father and Mother, which 
during his Father's Life, he could not do but in that Caſe it's ſtrongly 
imply d, that if the Father had been dead, the Son ſhould have taken 
as right Heir of their two Bodies. - FEY 

A ſecond Objection has been made, that he who takes as a Purcha- 
for by the Name of Heir Male, muſt anſwer the whole Deſcription ; 

that is, he muſt be Heir and Male, which the Defendant Barbham is 
not; but this is a Rule that has no Foundation in Natural Reaſon, but 
is raiſed and ſupported by the Artifice of the Lawyers, and under this 
Head we may conſider the principal Caſe of Counden and Clerk, and 
Serhurſt's Caſe, cited at the End of that Caſe ; and alſo the Caſe of 
Sterling and Eſtrick in this Court; in all which Caſes tis obſervable, 
firſt, that the Limitations were only to the Heirs Male, not ſaying of the 
LE Body; ſecondly, whoever obſerves carefully the Manner of my Lord 
No, *-- *2* » Hobert's Arguments, Fo. 32. will find his own Opinion to have been for 
the Deviſe, if it had been made to the Heirs Male of the Body; and there 

ſeems to have been ſome Miſtake crept into the Print, in the tranſcribing 

that Part of the Caſe, which looks to have been at firſt otherwiſe ; and as 

to the Caſe of Sterling and Eſtrict, beſides that, there is no Mention of 

the Word Body, that was in the Caſe. of aDeed, directing a Conveyance to 

his Heirs Maſe; and fo he thought the Decree in that Caſe extremely 
right, and ſhould have given the ſame, if it had come before him ; but 

' now none of all theſe Caſes do in any Sort affect the preſent Caſe ; = 
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the Reaſon for rejecting this Deviſe were good, becauſe. Part of the 
Deſcription of the Perſon intended to take, was not true; the ſame 
will be a good Reaſon for allowing the Deviſe in the preſent Caſe, 
where the whole Deſcription is ſtrictly and literally true; for without 
Queſtion, one may take as Heir Male of the Body of a Perſon de- 
ceas d, who is no Heir General of the ſame Perſon firſt, becauſe the In- 
tent of the Teſtator is manifeſt, and appears at firſt View, who was 
the Perſon meant to take thereby; ſecondly, the Diſtinction between 
taking by Purchaſe, and taking by Deſcent, where the Words are the 
ſame, though it be mentioned in Books of a good Authority; yet it 
ſeems to have no good Foundation of Reaſon or Authority of Law to 
ſupport it; and if it ſhould prevail in all Caſes, would overthrow an- 
other Rule of Law, as certain, and as well eſtabliſhed, which is, that 
a Perſon may take by Purchaſe, if he be ſufficiently deſcribed, though 
he has neither Addition of Chriſhan or Sirname given him; nay, tho' 
his Chriſtian Name be falſe or miſtaken, as appears by ſeveral Caſes put 
to this Purpoſe in C. L. 3. a. and if ſo, certainly ſuch a Deſcription 
of the Perſon as has all the Marks and Characters, whereby he may be 
known, and is defective in none, muſt be ſufficient to entitle him under 
that Deſcription ; and that is the preſent Caſe, for the Words here are 
all true; Secondly, they are no more than true; for Edward Barkbam 
in the ſtricteſt Propriety of Speech, is Heir Male of the Body of his 
Great Grandfather, and the Books which are to the contrary, infer to 
make out their Concluſion, that the Words are not true, which ſhews, 
that 1f they are true, the Authority of thoſe Books muſt fail ; now that 
they are not true, they endeavour to prove, by urging, that the Perſon 
who is to take by ſuch a Deſcription, muſt be both Heir Male and Heir 
General; for if he fails in either, he is not the Perſon deſcribed ; but 
this ſurely is no good Reaſon, though it be true, that the Word Heir 
taken ſingly by itſelf, can be true of none but him who is Heir General; 
yet when they are joined with the Words Male or Female of the Body, 
they are true of him or her who deſcends from the Body, though they 
they are not Heirs General; and to ſay otherwiſe, is a very — 
ous and unfair Way of conſtruing Words For ſuppoſe a Man has 
Land at Common Law, and other Lands in Burrough Engliſh, and he 
deviſes his Lands at Common Law, to his Heir in Burrough Engliſh; or 
ſuppoſe a Man has Lands at Common Law, and other Lands in Gavel- 
kind; in theſe Caſes, if a Man ſtop at the Word Heir or Heirs, tis 
certain the youngeſt Son in one Caſe, or all the Sons in the other 
Caſe, can't take, becauſe the eldeſt Son is only Heir; and ſo this 
can never be a juſt Conſtruction of ſuch a Will; but now take all the 
Words together, and it is then moſt certainly a good Deviſe to the 
youngeſt Son who is Heir in Burrough Engliſh in the firſt Place, and to 
all the Sons who are Heirs in Gavelkind in the other; ſo in the princi- 
pal Caſe leave out the Words Male of bis Body, and then no Doubt bur 
the Heir General is to take; but as theſe Words were added, to di- 
ſtinguiſh him from the Heir General, it would be a very unjuſt Way 
of wreſting, and perverting a Man's Words, to leave them out purely 
to let 1n another whom the m_ never intended ſhould take, and 
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the Addition of theſe Words was purely to diſtinguiſh him from the Her. 
General; yet you ſay, none can take but the Heir General, tho' to give 
it from him, thoſe very Words were added, to diſtinguiſh the Perſon de. 
ſcribed to take, which is all one as to ſay, though the Law allows an 
Heir General and Heir Special, as two diſtin& Perſons, yet none can 
take, who is not Heir General and Heir Special in one Perſon, which is 
to confound and deſtroy the very Diſtinction itſelf between them; be- 
ſides, here the very Perſon to take is certain, and known; Edward Bark- 
ham, and no other, is Heir Male of the Body of his Great Grandfather, and 
the Deſcription of him by theſe Words, is correct and perfect; Third! 
if the Words Heirs Male of the Body in the plural Number are a ſuf. 
cient Deſcription to convey Lands by Deſcent from the Anceſtor to the 
Heirs Male of his Body, they are as ſufficient to paſs ſuch Lands to 
the ſame Heir Male of that Body by Purchaſe, where the Intent of the 
Teſtator appears to be ſo ; and this is not a Conſtruction wrought upon 
the Statute, for that Statute does not determine or meddle with what are 
Words of Purchaſe, and what not, or how the Heir of the Body that 
is to take, ſhall be deſcribed ; nor is there any ſuch Diſtinction between 
a Purchaſe and a Deſcent ariſing upon that Statute ; for the Words 
here made Uſe of in this Deviſe, were all at the Common Law long 
before this Statute of Donis, which did not create ſuch Heir Male of the 
Body, for he would have taken by ſuch a Deviſe at the Common Law, 
as ſufficiently deſcribed and known ; and the Statute only affirms the 
Deſcription ; and this he ſaid, was the principal Reaſon of the Opinion 
he was now to deliver, and the Authors which have been cited to the 
contrary, do not at all come up to the Caſe, there being no mention of 
the Word Body in any of them ; and as to the Opinion of Hob. 32. that 
the Words Heirs Male of the Body are not ſufficient Words of Purchaſe, 
where another is Heir General ; he ſaid, Firſt, that that Point was not 
at all neceſſary for the Determination of the principal Caſe ; ſecondly, 
from thoſe Expreſſions in the Book, it looks rather like a Miſtake, than 
Hobert's own Opinion; thirdly, if it were his Opinion, it ſeems not 
to be Law, becauſe a Limitaticn to the Heirs Male of the Heir Male 
of the Body of a Perſon dead before, was ſufficient to veſt in them 
Purchaſe without the Statute, and before the Statute de Donzs; and fo 
is John de Mandeville's Caſe, C. L. 26. which he cited and apply'd, and 
ſaid, the whole Difference in thoſe Caſes, was between a Deviſe to the 
Heirs Male or Heirs Female of the Body ; and as to Shelly's Caſe, the 
principal Caſe there was rather a Confirmation of this Opinion; for 
there the Anceſtor was dead at the Time when the Limitation took 
Place; and for my Lord Ctok's Report of that Caſe, it ſeems only to 
be his own Argument, as he was of Council 1n it ; and though he does 
indeed lay down the Diſtinction between taking by Purchaſe and by De- 
ſcent ; yet Wray Chief Juſtice, when he comes to ſum up the Reaſon of 
the Judgment, he takes no manner of Notice of that Diſtinction; ſo 
that it ſeems to be only my Lord Cook's own Opinion, without any 
Authority to ſupport it; but then indeed this Doctrine is again tran- 
ſcribed into his firſt Inſtitutes 24, Gr. and Shells Caſe cited for it, 
which is the only Authority to warrant that Diſtinction; for as = 
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he ſaid, he had looked into 
could, that he might go to 
the of the Queſtion ; and thoſe Books are ſo far from want- 
ing ſuch an Opinion, that there is but one of them at all to the Pur- 
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pole, and that is directly contrary to what it is cited to prove; for as 
to the 9 H. 6. 23 and 24. and 11 H. 12. it Was a Limitation only to 
the Heirs Male, not Heirs Male of the Body; beſides that, he was not 
in eſſe, when the Limitation to him was to take Place, and ſo that 
Caſe can be no Ground for my Lord Cook's Opinion; another Caſe 
cited to ſupport this Opinion, is the 27 H. 8. Bro. Tit. de Donis Set, 
61. But on looking into the Caſe, it appears to be nothing at all to 
the Purpoſe, and Bro. Tit. 140.  Huſſey's Caſe, there is no judicial 
Reſolution on this Point one Way or other, and Dyer 374. is only an 
imperfect Report of Shelly's Caſe ; and from the Weakneſs of theſe Au- 
thorities, to prove the Doctrine contended for, he took Occaſion to ob- 
ſerve, that there was no relying on ſudden Opinions, as cited in Books; 
and for the Support of his own Opinion, he cited Roll 457 and 2 Ven. 
311. Burchett Cont, Durdant alias James againſt Richardſon, which he 
ſaid was a much ſtronger Caſe than this now in Queſtion ; for there 
the Anceſtor was living, and yet it was held ſuch a Deſcription of him, 
as to let him in during the Anceſtor's Life, though that was a Diſpen- 
ſation with an ancient Maxim of Law, quod non eft Heres viventis, 
but in our Caſe, 'no Maxim of Law 1s a ; but Beaumont and 
Long's Caſe in the Houſe of Lords lately, is ſtill a much ſtronger Caſe, 
for there was not ſo much as the Words of the Bo, and yet the Heir 
was ſufficiently deſcribed to take, even in the Life of his Aunt Long, 
ſo that he thought thoſe Opinions of my Lord Cook and Hab. to be very 
much outweigh'd by the Authority of theſe later Reſolutions ; then he 
cited the Caſe of Pibus againſt Mittford, 1 Vent. 372. and ſaid, that my 
Lord Hale did not think fit to rely on the common Point of the Father's 
taking an Eſtate Tail by Implication ; but held the Words Heirs Male 
1 the Body of his ſecond Wife, a ſufficient Deſcription to veſt in the 

eirs Male of the Body of ſuch Wife by Purchaſe; and though the 
Reporter of that Caſe introduces the Argument of my Lord Hales, on- 
ly with his ſaying, that of that he was not well ſatisfied; yet in the 

rgument of my Lord Hale, after he ſeems to have profeſſedly ſet 
about confuting that Opinion, and takes Notice of ſuch Heirs Male 
of the Body, as a Special Heir at Common Law before the Statute 
de Donis, who was capable of taking by Deſcent from the Heir 
General; and what he cites thereout of Lit. Se#. 332. of performing 
the Condition as near .the Intent as may be, he proves in the preſent 
Caſe, that the Settlement muſt be made to the Perſon who is the 
Heir Special; and ſaid, he had never met with any other Caſe 
to the contrary, but only the Opinions before mentioned of Cyok and 
Hobert; as for the Caſe at the End of that of Pibus and Mitrford, it is 
directly in Point for the Special Heir Male, and in that Caſe he took 


Notice of his Heir General, as he does in the preſent, and therefore 


could never mean tliat his Heir Female ſhould take it, when he expreſly 
gives it to his Heir Male; and in that Caſe, Juſtice Wild was of the 
I | 2 ſame 
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ſame Opinion in that particular; ſo that it has the Authority of 
Judges there; and the Reaſoning of my Lord Hale there, = — 
convince all that hear it, and is much ſtronger than the beforementioned 
Opinions of Cook and Hobert, the laſt whereof amounts to no more than 
that he doubted of the Law in this Point; then he cited the Caſe of 
Braker cont. Wall, Hill 8. V. 3. Rot. 1484. in C. B. where a Man made 
his Will in this Manner: I give my eldeft Heir Male, and bis Heirs 
Male for ever, all my Lands in ſuch a Place, and if there be a Femal: 

to baue 12 J. per Ann. as long as ſbe lives; and the Teſtator havi 
two Sons, the eldeſt of which was dead in his Life-time, leaving a 
Daughter who was Heir General, yet the youngeſt Son went away 
with the Land; and that Caſe as it appears by the Adjournment on 
the Rolls, was depending for a conſiderable Time, ſo that it ſeems to 
have been ſettled with great Judgment and Deliberation; and in that 


Caſe there were ſeveral Expreſſions, to ſhew that he never meant his 


Heir General ſhould take. As to the Caſe of Goodterigbe and Corniſh, 
which has been cited, he ſaid, it was nothing at all to the Purpoſe, 
and therefore he took Notice of it: Laſt of all, and upon the Whole, 
concluded that the Words of this Will were ſufficient to veſt the Entail 
in Queſtion, in the Heirs Male of the Body of the Great Grandfather, 
firſt, becauſe natural Reaſon, common Senſe, and the Intent of the 
Teſtator allowed it; ſecondly, becauſe the Arguments to the contrary, 
are now brought into a very narrow Compals and Weight; thirdly, 
that the Weight of them, if any, was EY by _ Reſolu- 
tions in —. ſtronger Caſes; and therefore the only Doubt now re- 
maining was, how this Truſt ſhould be executed; in conſidering whereof 
he ſaid, that the Limitations to the Heirs Male 1n the Plural Number, 
made no manner of Difficulty, for ſo was Shelly's Caſe; and when a 
Conveyance comes to be made, it muſt be to the Perſon who 1s Heir 
Male in the Singular Number; and the Words are more skillful in 
the Plural Number, than they would have been, if they had been only 
in the Singular, as they do denote the Perſon who is to take, and do 
at the ſame Time deſcribe the Quantity of the Eſtate he is to take, and 
thereupon decreed, that the Truſtees ſhould execute a Conveyance to 
Eduard Barkbam, and the Heirs Male of the Body of his Great Grand- 
father, For in this Caſe - itur Legem, and the Conveyance muſt 
be as near the Intent of the — as may be, according to the Rule 


before mentioned, Lit. Sef. 352. and a Conveyance was decreed ac- 
cordingly. 


Northy verſus Burbage. 


N this Caſe, it was ſaid by the Council, and agreed to by the Court, 


Kafler Vaca- 
2 I that a Deviſe to all his Children and Grandchildren, extends only 


7. L 1716, 


J. Non. to thoſe that were in eſſe at the Time of the Will made, for then the 
Deviſe 10 all Will ſpeaks; and no Children born after, are to be let in, unleſs there 
his Children had been future Words in the Will, as all his Children and Grand Chil- 


and Gr 2 nd- * . * ba j 

liren, in- dren, which ſbould be born or living at bis Death. | 
= 2 oy | * e Secondly, 
thoſe in et. 4 
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a „That a Grandchild is not within the Cuſtom of London, to A Grand- 
= _ his Father or Mother's Share, together with the other neh 
Child of a Freeman; and this hath been ſettled, by the preſent Lord Cuſtom of 
Chancellor, where a Deed by Way of Proviſion being made by the den. 
Grandfather, after the Father's Death, in Order to introduce him into 
the Father's Place, was ſet aſide, as made in fraud of the Cuſtom, + 
againſt the ſurviving Child. * | 

Thirdly, The Teſtator in the principal Caſe, being a Freeman of 
London, by his Will in Writing declared, that he had given 10004. to 
one, 1000 J. to another, and ſo to the reſt of his Children, in full of 
their Orphanage Part, by the Cuſtom of London; yet this Declaration znccigee. 
let them in bringing their Sums into Hotchpot to their full cuſtomar 
Shares of the whole; but whether the Sums mentioned in the Will, 
ſhould be taken to be the whole of what the Teſtator had given them, 
or if the Parties concerned were at Li to prove more paid them, 
was the greater Queſtion, and the Court ſeemed inclinable to let them 
into the Proof thereof. 

Fourthly, A Deviſe of 500 l. apiece to two of his Grandchildren by 
Name, and if either of them died, his Share to go to the Survivor, and 
if both died, then their Shares to go to their Mother; one of them 
died in the Life of the Teſtator, yet his Share went by the expreſs Lapπα, Le- 
Words of this Will to the other Grandchild, and was beld to be no gacy. 
lapſed Legacy. | 


Piggot cont. Penrice. 


HIS was an Appeal from the Rolls, and the only two Points in $.4,.4 
Queſtion were; Firſt, where one by Will deviſed in this Manner, May 8, 
I make my Niece Gore, ſince married to Sir Henry Penrice, Executrix 177: 7: © 
of all my Goods, Lands and Chattels, Whether any and what Eſtate Where an 
led in the Land by the Deviſe, it appearing in the Cauſe, that the Te- Executor 
tor had no Terms or Intereſt for Years in any of the Lands in Queſtion? ,,}* — 
The ſecond was, where the Teſtatrix had made a Settlement with Power and Lands 
of Revocation by Writing, executed under Hand and Seal, in the Pre- Debt 
ſence of three Witneſſes, not being menial Servants ; and ſome Time and what 
after, being indiſpoſed, wrote a Letter, (which was read and proved Writing, &c. 
in the Cauſe) ſignifying her Intention to revoke theſe Uſes, and defiring WI 
a Deed might be prepared, purſuant to the Power for Revocation thereof, 
and ſettling the ſame on her Niece Gore, Whether this ſhould be con- 
ſtrued to amount to a Revocation, ſhe dying before any Deed was pre- 
pared, or any Revocation actually made? BE . 
As to the firſt Point *rwas argued, that this Deviſe was ſufficient to 
is the Lands, and to give the Deviſee an Eſtate of Inheritance therein. 
hat if it were otherwiſe, the Word Lands would be uſeleſs, and muſt 
be rejected, there being no Terms nor Intereſts for Years in any other 
Lands; that if one ſays in his Will, I make ſuch @ one univerſal Heir, 
this will — only his Real, but his Perſonal Eſtate likewiſe; and 
this has been oftentimes allowed; and = theſe Words are as impro- 
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one paying my Debts, will paſs a Fee. | 


per, and as little applicable to the Perſonal Eftate, as the Words in the 
preſent Caſe to the Real Eſtate; that by making her Niect Executrix 
of her Lands, ſhe gave her a Power to ſel and diſpoſe of her Lands, 


and that without Queſtion, would have paſſed a Fee; and by this De. 


vile, the Lands are made 1147 to the Payment of Debts and Lægacies 
and under the Controul and Management of the Execiutrix, in the fame 
Manner as the Goods and Chattels, whereof ſhe is made Extcutrix in the 
farne Clauſe ; and if ſhe ſhould have but an Eſtate for Life thetein, ſhe 
might poſſibly die before ſhe was reimburſed out of tht Rents and Pro- 
fits, What ſhe had paid for Debts ; which is the Reaſon that a Deviſe to 


. 


As to the {econd Point, twas x from ſeveral 1 in "R 
Letter, that ſhe had a manifeſt Intention to revoke the Settlement; 


that ſhe went as far as ſhe could towards it; that ſhe exptelly gave Di- 


retions to have a Deed prepared for that Purpoſe 3 and that the Res. 
fon of its not being compleated, was her dying ſo ſoon, which was the 
Act of God; that if this Letter had been ſealed and atteſted, purſuant 
to the Power, it would without Queſtion have been a Revocation ; and 


they cited Albemarle's Caſe, where a Revocation was to be in the Pre- 


ſence of ſix Witneſſes, whereof three to be Peers; yet *twis held in 
chat Caſe, that if the Perſon was beyond-Sea, or under any Diſability 
of having three Peers, and purſued his Power of Revocation in all other 
Circumſtances, that would be effectual in a Court of Equity. 

But my Lord Chancellor was ſo clear of Opinion in both Points 
againſt them, that he affirmed the Decree ſomewhat haſtily, without 
hearing of Council on the other Side. As to the firſt Part, he ſaid, 
whatever his private Opinion might be, of the Intent of the Teſtator, 
to give her Niete thoſe Lands, yet in Point of Judgment, he could fot 
decree for her; that it was a moſt known and eſtabliſhed Rule of Law, 
that an Heir is never to be diſinherited, but by expreſs Words, or ne- 
ceflary Implication; that here were neither in this Caſe ; that the Word 
Lands was not however uſeleſs, or to be rejected; for that in all Proba- 
dility, there might be Rents in Arrear of the Lahds, and by making 
her Execatrix of her Lands, the Rerts ef thoſe Lands would pals ; that 
nothing certain could be inferred from ſueh a Devile, and therefore he 
muſt not break into the ſettled Rule of Law te | And as to 
the fecond Point, there might be'goed Reaſons for putting herſelf under 
that Reſtraimt, inthe Manner of Reveaation, to prevent Sutprize or In- 
advertency; thit there was no Pretende of am Obſtruction from the 
Perſons who Claimed under that Settlement; that here was nothing 
more than a beſpeaking'f a Revocation, and the Completion of it pre- 
vented by her Death; that no Me had ever yet gone ſo far; and 
therefore *twas too hard for him, and affirmed the Decree. Note, the 
Teſtatrix dy her fechnd Will, gave Part of theſe Lands to charitable 
Uſes, and they were dcereed at the Rolls te be good as an Appointment 
upon the -AR of Paitiament, hetwithftuhding tliere was As Revocation , 
but th Pot” wits Hot how #1 Queſtion. TT 

a 


* 


W „„ 


: #67 +] 
0 , a : 
. + . 
9 . * — 
. 1 { W 
1 
r. cont. He 
4 J , FE, » 


Term & Mich. 3 Gzancs Þ apiChangary 139 


A Maw ftizet of Lande, which, by ths Cuſtom of elie-Matior, cult 5. 
nnr paſs tur by Deed,, Su and Admitttnee,, and, having 4 a] E. 
autural does by Deed;,.. in Conſideration of 300“. thterein in Court 
unriheth un be paid by the faid Naughttor,, grant and'convey; theſe A Sof Cu. 
ans te her ant Hen Heirs, anch ſte wan admittedhaceond ing; but no flomary 


Suuremder was made of theſe! Lands, ab the Cuſtum nequ and; at Lands, to a 


the Foor of the: Admittamd was: 4 Proviſo, that Her mputed, Father 
fnould hold ant empy | J 
Covenant: for further Aſſurance, bur for want of Survenilen; atrording 
to the Cuſtum of the Manon, this was: agpegd tor be a defedtive: Convey+ 
ance 5 Rn Heir at Law, tu - ſupply this 
Defed;, | and to laue furcher Alſtrance, o thi | 

and whether this Court could ſupphp it im Behalf of a natural Paugheer, 
was the ſingle Queſtion, It was urged for the Daughter, that ſhe 
ought to be conſidered as a Purchaſor having paid 3ool. for it; but 


Natural 
Daughter, 


ſerving the 
Cuſtom, 
void. 


accordarlg to the Covenant, x 


*twas ſaid on the c Side, at though goo; was mentioned in the 


Deed as the Conſideration, yet no Money was ever paid, and the 


Plaintiff could make no Proof of any Money paid dg alſd urged .- 
for the Plaintiff, that after her Birth, her Father had married her Na- 


ther, and therefore, though the: was a Baſtard by our Law, yet by the 


Law of the Spiritual Court, fhe was looked upon as Ardier prifnc; 


Law, Matrimonizom funbſeqnens tallir _ precedens;, but of this. Mar- 
riage likewife with her Mother, ſhe. made no Proof, "Twas wed, 
that ſhe being his natural Davgftter, he was by the Law of Nature, ob- 
liged to provide for her; and mat this Count ought to ſupply a de- 
fective Conveyatice, intended for that Purpoſe, as it had been in many 
Inſtances for younger Children, and the rather, becauſe of the expreis 
Covenant for further Aſſurance, which they came here to have a ſpeci; 
fick Performance of; and that ſhe oughe to be looked upon as a Pur- 
chaſor, and to have the Benefit of that Covenant. On the/other Side, 
*twas argued by Sit Thomas Pois and others, that though the reputed 
Father, if he thought her to be his Child, was -obliged By the Law of 
Nature to provide for her, yet no Body elſe was; that-this Court was 
under no ſuch Obligation; fo ſhe. was to be coiiſi now as 2 meer 
Stranger; and to ſupply a voluntary Conveyance, that is defeQive fox 
a Stranger, againſt an Heir at Law, was what never was attempted be- 
fore; that ſhe was to be conſidered as nullius filie, and could not be con- 
ſidered as a Child in any Court; and that the Court was to follow the 


though before Marriage ſhe was Baſtard Eigus, fon that; by their 


Law in ſuch Caſes; that though her Father had, a great Affection for 


her, ws, that was not ſuch an Affection, as would raiſe a Uſe at Law ; 
that the Covenant for further Aſſurance could not at all help the Caſe, 
Where che original Conveyance was void; that if a Man govenant to 
{and ſeized to the Uſe of a meer Stranger, and covenants to make fur- 
wa wi this Covenant depending upon the Nature of « Conyey- 

ance, 


theſe Lands for Life; alſo im the Deed; was, a without ob- 


— 
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— ———̊ — 


ance, if it were void, the Covenant which is only auxilia "hy 

along with the Eſtate, .muſt be void too, And this Was 70 bald | 

which could not be affected, even by a 3 at Law; much leſs 

by a Covenant which could not bind the Heir at Law of the Copy- 

Holder : That in a Caſe of Kettle and Thompſon, in the Time'of 77 

Lord Somers, twas held, That a Man was not obliged to provide fo. 

his Grandchild as he was for his Children, which were. then ſaid to be 

in Nature of a Debt upon him; and as he was obliged to pay his 

- Debts, ſo this was a Debt of Nature which he was likewiſe obliged to 

pay, but not to his Grandchildren, much leſs to a Baſtard-Child ! But 

my Lord Chancellor ſeemed not to be ſatisfied, and ſaid, That by the 

43 Elis. a Man was obliged to provide for his Grandchildren ; but as 

to the Point in Queſtion, the Court was of the ſame Opinion, for the 

- Reaſons before given, and diſmiſſed the Appeal from the Rolls. And as 

to the Proviſo at the Foot of the Admittance, twas held repugnant and 

void, according to the Caſe in Cro. Car. or Cro, Fac. and the Diſtinction 
taken in 4 C. 25. Nite cont. Quainton Wop | 


E 0 Jacobſon verſus peer Williams, 


„ X cy of 1000 l. was given to one after the Death of her 
ny A ae when ſhe ſhould . attain the Age of 21 Years : The 
Where a Le- Defendant was appointed "Truſtee for the Raiſing and Payment thereof 
g1-y 812m ® Out of certain Lands: The Deviſee was drawn into an improvident 
2 Contingen- Match whilſt ſhe was very young, with one who ſoon after became a 
<3, Ge. veits Bankrupt z and the Plaintifts were Aſſignees under the Commiſſioners 
bang. of Bankrupts, and brought this Bill for the Portion which the Husband 
was entitled to in Right of his Wife: Twas inſiſted by the Defendant, 
that the Plaintiffs could be in no. better Condition than the Husband 
himſelf would have been if he had brought this Bill for the Portion; 
that if the Husband had brought ſuch a Bill, the Court would have taken 
Care to have made a Proviſion for the Wife thereout ; and as the Por- 
tion was in the Hands of the Truſtees, the Plaintiffs who ſtood in the 
Husband's Place could be in no better Condition, but muſt ſubmit to make 
a Proviſion for the Wife likewiſe. It was likewiſe infiſted, that this was 
not veſted in the Wife: but her Mother was ſtill living, and ſhe herſelf 
under Age, ſo that it was but a double Poſſibility in the Wife, and conſe- 

ently no more in the Husband, and then it could never paſs by this 
—— to the Plaintiffs. My Lord Chancellor having taken Time 
to conſider of it till this Day, was of Opinion, that this was not a 
Portion veſted preſently in the Daughter, payable at a future Time, 
but was ſubje& to a double Contingency, the Death of the Mother, 
and her own ſurviving, and attaining the Age of 21 Years ; firſt, that 
the Portion never veſted, being given to her only when ſhe ſhould at- 
tain 21 Years after the Death of her Mother, was not preſently payable 
at that Time; and that tho' both the Contingencies had now lately hap- 
pened, vis. the Death of her Mother, and that the Daughter had at- 
rained her Age of Twenty-one; yet thoſe being ſince the A 
s » 3 4 L 


D 
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»f the Bankrupt's Eftates M and ſince a Certificate of his having con- 
forme Himſelf in every Thing to the Acts, he was now, by the Opi- 
nion of my Lord Chancellor, diſcharged as a Bankrupt 3 and this Por- 
tion could not -paſs without a new Aſſignment, which the Commiſſio- 


ners could not make, their Commiſſion being determined, and at an End, * a 4 * 


"P Legatt verſus Shewell. 
RTICLES of Agreement on Marriage were made, whereby the 


Husband was to leave his Wife 2002 J. at his Death, and to 
ſettle on her a Rent-Charge of 100 J. per Ann. out of Lands to be 


Nov.14,191% K. + ot 
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Chancellor's 
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purchaſed, with Clauſe of Diſtreſs: The Marriage takes Effect, and the re ol * 


usband having made no Purchaſe, nor any Settlement of the 100 l. 
per Ann. on his Wife, makes his Will; and therein taking Notice of the 


Articles; deviſes the 2000 J. to his Wife, and deviſes the Reſidue of for the Wife 
his Perſonal Eſtate to Truſtees in Truſt, to lay out the ſame in the . . 


Purchaſe of Lands, to be ſettled in ſuch Manner as ſhould be deviſed 
for ſecuring the 100 J. per Ann. to the Wife for her Life in the firſt 
Place, and ſubje thereto to the Uſe of the Plaintiff, his Nephew, and 
the Heirs of his Body, with ſeveral Remainders over, and dies: And 
now the Plaintiff brings this Bill, and prays to have an Account of the 
Perſonal Eſtate, and that the ſame might be paid to him on giving Se- 
curity to anſwer the 1001. per Ann. to the Wife for Life; in Regard, 
as he ſuggeſted, that if ſuch Purchaſe were actually made, yet he being 
Tenant in Tail thereof, might, by a Common Recover cut out thoſe 
in Remainder, and make himſelf Tenant in Fee; and it being about 
this Time held to be but reaſonable to avoid the Expence and 'Trouble 


of a Common Recovery, twas ſent to a Maſter to take the Account; and 


the Plaintiff was forthwith to enter into a Recognizance to the Maſter 
of the Rolls and the ſenior Six- Clerk, for ſecuring of the 100 J. per Ann. 
to the Wife for Life, which he did accordingly, and for ſome Years 
after paid the 100 J. to the Wife; but after that, he let it run in 
Arrear for ſeveral Years, and refus'd to pay it any longer, unlefs' the 
Wife would allow him to dedu& for Taxes; and the Wife not only 
refuſing that, but inſiſting likewiſe to have Intereſt for the Arrears in- 
curring ſince the Recognizance, it came now before the Court upon the 
Maſter's Report of all this Matter Specially : And two Queſtions were 
made, 1/?, Whether this 1000. was to be ſubje& to Taxes? 2dly, Whe- 
ther the Arrears ſhould carry Intereſt > As to the firſt, the Court was 
clear of Opinion, that this 100 J. per Ann. not iſſuing out of Lands, 
but ſecur'd only on the Perſonal Eſtate, and conſequently the Nephew 
himſelf being charged with no Taxes to the Crown, ſhould not be 
allowed to deduct for Taxes, for that would be directly giving him ſo 
much Money out of the Annuity, without any Reaſon! or Conſideration 
whatſoever ; for as he himſelf paid no Taxes in Reſpect of the Perſonal 
Eſtate, there was no Colour to allow him any Deduction in Reſpe& of 
Taxes, for by the continuing it ſtill a Perſonal Eſtate he ſaved every Year 
ſo much Money, which if the _ had been purchaſed he muſt _ 
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Time a Judg- 
ment, by the 
Statute of 
Frauds, Oc. 
ſhall relate. 


paid : And as he had the Benefit of being free from Taxes, fo, ough 
the Annuitant too; and a Caſe was cited of Green verſus Green? where 
one gave Bond for Payment of an Annuity for Life : And afterwards 
for better ſecuring of the Annuity, purchaſed ſeveral Shares in the New- 
River Company, and charged them with the Payment of this Annuity : 
And though theſe Shares ſavoured of the Reality, yet becauſe the oxigi- 
nal Security was Perſonal, no Deduction was allowed for Taxe 
more ought there to be in this Caſe, when the Security is only Perſonal 
and the Nephew himſelf never charged with Taxes; but when Lands 
came to be purchaſed purſuant to the Articles, the Annuity muſt then 
be ſubje& to a proportionable Deduction for Taxes. As to the ſecond 
Point, 1t was decreed, That the Recogniſance being in Nature of a 
Bond, the Arrears were a Debt {ſecured thereby, and ſo muſt carry 
Intereſt from the Time they became reſpectively due, ex relatione 
Mageſtri Stroud, who ſaid, That ſeveral other Caſes were cited, where 
an Sonny, ſecured only out of a perſonal Eſtate, ſhould not be liable 
to LAXES, 


Anonymus. 


„ held by my Lord Chancellor, that upon the Statute of 
Frauds and Perjuries, a Judgment ſhall have no Relation but 
from the Time of ſigning, not only as againſt Purchaſers of the Lands 
themſelves, but alſo againſt prior Judgments entered in the grand Seſſion 
of Wales, to which that Statute does not extend ; and therefore, as 
objected, the Judgment in the Common Pleas, though ſubſequent in 
Time to the other Judgment at the grand Seſſions, yet if it might re- 
late to the firſt Day of the Term, it would take Place of the other 
Judgment : But my Lord Chancellor ſaid, a Man who truſted his 
Money on a Judgment, was in ſome Sort a Purchaſer of the Land, and 
he might take out Execution, and extend the Land itſelf ; and there- 
fore if he found no Judgment prior to this, he thought his Security 


. good, and that the Rule the Statute had laid down for the Safety of 


Purchaſers of Lands themſelves, was a good Rule to follow in the pre- 
ſent Caſe, and that Relations were not to be favoured in a Court of 
Equity: But Sir Thomas Powis inſiſted ſtrongly, That the Statute ex- 
tended only to Purchaſers of Lands; and therefore ſaid, a Judgment 
ſhould have the ſame Relation ſtill that it had at Common Law againſt 
a voluntary Settlement, or againſt any one who came to the Lands by 
any Conveyance without valuable Conſideration ; and this was not de- 
ny'd by the Court ; but in the preſent Caſe, if the ſubſequent Judg- 
mept in the C. B. ſhould have ſuch Relation, it would defeat real 
Creditors who truſted to the Priority of their Judgments, which the 
Chancellor thought ought not to be overthrown by a Fiction of Law. 


ka. 


oh Marſhall 


"ns * th. 
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Marſhall verſus Frank & ux. 


NE having Iſſue a Daughter by his firſt Wife, who was dead, 7s. 10, 1717. 
Q and being poſſeſſed of ſeveral Meſſuages for a Term of 999 Years, " DI ; 
makes a Mortgage of them for ſecuring the Sum of 100 J. and after, on Marriage A- 
his ſecond Marriage, gives Bonds to Truſtees, to leave his intended greements: 
Wife 2co1. at his Death; then the Marriage takes Effect, and the = 
Wife being poſſeſſed of a Leaſehold Eſtate, the Husband, in Conſide- 
ration of his Wife's having joined with him in the Sale and Diſpoſition * 
of her Leaſe-hold Eſtate, and alſo in Conſideration of the Delivery up 
of the Bond, by Indenture of Leaſe and Releaſe, grants, bargains, ſells, 
and demiſes his own Leaſe-hold Eſtate to Truſtees and their Heirs, to 
the Uſe of himſelf and his Wife, for their Lives, arid the Life of the 
Survivor of them, Remainder to the Heirs of the Wife, and Covenants, 
that he was ſeiſed in Fee; then the Wife dies without Iſſue : But before 
her Death, ſhe makes a Writing, in Nature of a Will, and thereby de- 
viſes the Premiſſes ſo ſettled on her, to the Plaintiff and his Heirs ; and 
the Plaintiff got a Releaſe from the Heir at Law of the Wife: The 
Husband after, on the Marriage of his Daughter with the Defendant 
Frank, enters into Articles, whereby he agrees to ſettle and convey the 
Premiſſes on the Defendant and his Wife, and their Iſſue; and the De- 
fendant afterwards having Notice of the firſt Settlement, pays off the 
Mortgage, and takes an Aſſignment of the Mortgage Term; and this 
Bill is brought by the Plaintiff, as Deviſee of the Defendant's Mother, 
to have a Redemption of the Term, and the Benefit of the Deviſe; the 
Defendant pleaded the Articles made on his — that he was a 
Purchaſer for valuable Conſideration, and had no Notice of the ſaid 
Settlement, but would not, ſwear this Plea, ſo the Plea being over-ruled, 
and his Title being ſet forth by Way of Anſwer as before, *twas now 
inſiſted for the Defendant, that admitting any Thing paſſed by the 
Leaſe and Releaſe to the Mother, under whom the Plaintiff claimed, Voluntary 
yet that was — a voluntary Settlement, and therefore ought not to Settlement. 
take Place againſt the Defendants, wha were Purchaſers for a valuable 
Conſideration ; and as they pretended, without Notice, though this 
was not {worn ; that the Settlement was voluntary, appeared from its 
being made after Marriage; and the Conſideration of the Wife's having 
Joined with the Husband in the Sale of her Eſtate was nothing ; for 
that being only Leaſe-hold, the Husband had abſolute Power to diſpoſe 
of it without her, and therefore her Concurrence or Conſent no Con- 
ſideration; and as to the delivery up of the Bond, that was now out of 
the Caſe, the dying before her Husband. But ſecondly, it was in- 
liſted, That nothing at all paſſed by the Settlement; for it being onl 
a Term in Groſs, no Uſe paſſed to the Truſtee by the Statute of 27 H. 8. 
which only raiſes the Uſe when a Perſon is ſeiſed; that by the Leaſe 
for a Year, which was only a Bargain and Sale, no Uſe paſſed ; and 
there was no Attornment to veſt it as a Reverſion; and the Releaſe 
being to enure upon it by Way of Enlargement of Eſtate, if rale ES / 


,_ 
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A Releaſe 


cannot ope- Was NO n 
void Gderation it might have in Equity to create a Truſt, 'twould not affect 
the Defendants, who had both Law and Equity on their Sides: Law, 


rate on 2 
Ke l eaſe, 


Or Vill. 


paſſed by the Leaſe, if no poſſeſſion was transferred by that, then there 
Eſtate whereon the Releaſe could operate; and whatever Con. 


an Aſſignment of the Intereſt from the Mortgagee, and Equi 

— Hr valuable deration: That beſt the Eat . 
tled on the Mother being only a Term for Years, the Limitation to her 
Heirs was void: And admitting it had been good, yet ſhe was under 
Coverture, and had no Power whatſoever to make a Will, and conſe- 
uently, the Deviſe to the Plaintiff thereof was void; and then the 
leaſe of her Heir at Law could have no Operation, nor had he any 
Intereſt in him to Releaſe ; and then the Term went to the Husband, 
he ſurviving his Wite, and conſequently his Settlement muſt take Place ; 
that the Huſband was the only Perſon intitled to take out Adminiſtration 
to the Wife ; and therefore 1 Settlement ſhould paſs the 
whole Intereſt in the Term, yet the Huſband might at any time take 
out Adminiſtration to his Wife, and thereby intitle himſelf to it. On 
the other Side it was inſiſted, that the Plaintiff had actually taken out 
Letters of Adminiſtration to the Wife; and though he had not Letters 
of Adminiſtration in Court, yet it being ſent to the Maſter, to enquire 
whether the Lands comprized in the Articles made on the Daughter's 
Marriage were the ſame which were mentioned in the Mother's Settle- 
ment, there being ſome Reaſon to doubt it, the Court left the Plaintiff 
at Liberty to produce his Letters of Adminiſtration before the Maſter ; 
and my Lord Chancellor was of Opinion, That either by Virtue of 
ſuch Adminiſtration, and by the Deviſe of the Wife's, operating as an 
Appointment, or by the Releaſe of the Heir at Law of the Mother, by 
ſome or one, or all of theſe _ the Plaintiff ought to be let into a 
Redemption of the Term : For though the Settlement could not operate 
as a Leaſe and Releaſe, yet the Huſband. being in Poſſeſſion, and not the 
Mortgagee, and there being the Word granted in the Releaſe, it took Effect 
as a Grant or Aſſignment of his whole Intereſt at Common Law; and 
though it would not go to the Heirs of the Wife, yet his Intention be- 
ing plain to exclude himſelf from the whole Intereſt of that Eſtate, he 
ſhould not be afterwards admitted to derogate from it; and therefore 
it ſhould not veſt in thoſe in whom by Law it ought, which was the 
Adminiſtrator of the Wife ; for as the Huſband intended to diveſt him- 
ſelf of the whole Fee, if it had been a Fee, there was no Reaſon when 
it appeared to be a leſs Intereſt, that this ſhould not paſs; and therefore 


he was of Opinion, the Defendants ought to Aſſign on Payment by the 


Plaintiff of Principal and Intereſt, but ſent it before the Maſter to en- 
quire as to the Lands. 
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Hewett verſus Ireland, Nc. 


NE William Stringer being ſeized in Fee of an Eſtate, in Right of A Proviſon 
| () his Wife, and having Iſſue only one Daughter, who was-abdut * 2 
the Age of 10, Stringer and his Wife entered into an 1 With our of the © * 
the Plaintiff for the Sale of his Eſtate, and that out of the Pyrehaſe: Wis Eikate. 
Money, 6001. ſhould be ſecured as a Proviſion for the Wife and Chil- 
dren, and Conveyances were executed to the Plaintiff accordingly ;- . ' 
and the 6001. Part of the Purchaſe-Money, was ſecured by Wa 'of 8 
Mortgage on the porcine Eſtate in this Manner (viz.) 30 l. a Lear, 
the Intereſt thereof was to be paid to Stringer the Huſband, during his 
Life; and after his Death, to the Wife for Life; and aſter their 
Deaths,” then the Intereſt to be paid to ſuch Daughter or Daughters as 
thall be begotten between them, till they ſhall attain their Ages of 2 1 
Years, or be married; and then the ſaid Principal Money of 600 ,. to 
ſuch Daughter or Daughters, equally between them: And in Caſe 
there ſhall be no ſuch Daughter or Daughters, then to the Wife, in 
Caſe ſhe ſhall ſurvive the Huſband ; but in Caſe he ſhall ſurvive her, 
then to the Huſband, his Executors, and Adminiſtrators!” The De- 
fendant Ireland intermarried with the Daughter, which Stringer and his 
Wife had before the Settlement, and in Conſideration of this 600 J. 
made a Settlement on her, the Daughter died in 1708; and in 1715 the 
Mother died ; Ireland took out Letters of Adminiſtration to-his Wife, 
and by Virtue thereof, claimed the 600 Il. Stringer the "Huſband d. If Serirger 
claimed the 600 J. as ſurviving his Wife; and there was no other Iſſue, ** Huand 
ſave only this Daughter, and ſhe was born 16 Years before the Settle- — 2 
ment. And now the Plaintiff brought his Bill, in the Nature of an this Claim 
Inter- pleading Bill, to know to which of the Defendants he might with — — 
Safety pay the Money : And it was decreed for the Defendant Ireland ;, Deviſte: For 
for *rwas ſaid, it could never be the Intent of the Settlement to pro- — 
vide for a Daughter, which probably might never be in Ee; and ME . 
leave a Daughter who was then about 10 Years of Age, who had never fendant Ire- 
done any Thing to diſoblige her Parents, and was wholly unprovided the che ie 
for, without any Proviſion at all, although the Words ſeem to have à tereſt or the 
future Relation from the Time of the Settlement, yet the Intent was Principal du- 
only futurely as to thoſe which ſhould be begotten at the Death of the Tas dhe Hie. 
Father and Mother; that this Daughter came in within that Con- rt is expreC- 
ſtruction, yet it was like a Limitation to one, and his Iſſue, procreatis ly limited, to 
or procreandis; that if it were procreatis, it would take in thoſe born — — for 
after; if procreandis, thoſe born before: So here the Intention was bis Life, and 
_ — —— this 1 ; and conſequently the Defendant, as Daughter or 
er Adminiſtrator, is intitle it; i ecreed ˖ 
with Coſts to it; and it was de accordingly Daugheers, 
Bur perhaps 
the Principal. 


it was to know to whom he ſhould hereafter pay 


Pp Jones 


R A HW. trot — 


n 
2 — * 2 


chai 4 Gronck L in Chancery 


— 


Tem Þ 


. —-̃ — H : 2 > — — - = 
— 
—2 
—"—<— WD — —— 
—— 


Jones verſus Nabbe. 


Nn, A Daughter depoſits 180 l. in the Hand of her Mother the De 
N Ae and afterwards makes her Will in, Writing, en 
burt. deviſes ſeveral Legacies, and makes her Mother Executrix, but takes 
This Court-/ no Manner of Notice of the 180 J. Afterwards, by Word of Mouth, 
Tachos, the ſhe deſires her Mother to give this 182 J. to the Plaintiff, if ſhe thought 
berty, and fit, and then ſoon after dies. The Mother proved. the Will, and then 
> cops this Bill was brought againſt her, to have the 1891, paid. The other, 
Execuors, by her Anſwer, admits ſhe had ſuch a Sum in her Hands, that her 
Daughter did make ſuch a Requeſt to her; but ſhe left it to her Election 
whether the would give it to the Plaintiff, and in this Caſe it was 
agreed, That this was not good, as 4 Nuncupatiue Will, being above 
30 J. and not reduced into Writing within fix Days after the Speaking, 
as that Statute requires. Secondly, That if the Defendant had inſiſted 
on the Statute of Frauds and Perjuries, the Court would not have re- 
lieved the Plaintiff as upon a Truſt: But in this Caſe, the Defendant 
having by Anſwer confeſſed the Truſt, there was no Danger of Perjury 
from the Variety of Witneſſes, which was the Miſchief the Statute in- 
tended to provide againſt ; and therefore the Court took it to be in the 
Mok, Nature of a Truſt, and decreed for the Plaintiff ; for the Defendant 
expreſly {ware ſhe did not think fit to give it to the Plaintiff, and that 
the Teſtator had left her at Liberty: But this Decree was againſt the 
Opinion of feveral at the Bar, who thought it too hard on the Election 
left in the Mother; but the Court principally relyed on the Caſe of 
Kinſman contra Kinſman, where a Man deviſed away an Eſtate of 2000 l. 
per Anmon and upwards from his Son and Heir to a Bargeman, and by 
his Will deviſed to his Son 20 J. per Annum, with-this Clauſe, that if he 
behaved. himſelf well, and gave. no Trouble or Diſturbance con- 
cerning his Will, then he might make it up 80 l. if he thought 
tit, In that Caſe the Court decreed the 80 J. per Aunum to the Son, 
againſt the Deviſee; but it was purely upon the Circumſtances and 
Hardſhip of the Caſe : But in the preſent Caſe twas ſaid there was no 
Circumſtances or Ingredients of Hardſhip on the Plaintiff. But query; 
for it ſeems to be a Truſt in the Hands of the Mother. 


o 


| Warner aud Horn. 


md Tire Claude being polleſſed of ſeveral Leaſehold Houfes for ſe- 
May 2 117 8. * for — makes his Will, and thereby deviſes his 
— "* ſaid Leaſehold Houſes to Am his Wife for her Life; and after her 
Tenants in Death I give and deviſe the fame to Allice Buinion and her three Sons, 
Common. tc be equally amongſt them; and it was decreed, That they took as 


Tenants in Common, though there was no Mention of any Diviſion to 
be. made, or equally to be divided between them : Accordingly the 
Plaintiff, who was Adminiſtrator. of, Allice Buinion, and had * 
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and had ſo far carried on a private Amour with Mrs. Mary Hawkins, 
the ſecond Daughter, that ſhe had ſome Kindneſs for him; but the 
Plaintiff was a Man of no Fortune at all. In a Day or two aſter the 
Death of Iſaac Hawkins, the Plaintiff applied himſelf to the Defendant, 
and acquainted him with his having Affection for Mrs Mary Hawkins, 
and defired him to grant him a Licence for their Marriage ;- where- 
upon the Defendant repreſented the Obligations he was under to Brown, 
who had married one of the Siſters ; that he was not only afraid of 
forfeiting his Favours by granting of ſuch Licenee without firſt ac- 
quainting him with it, but that he might be alſo in Danger of Proſe- 
cutions in the Spiritual Court, and be put to great Trouble and Ex- 
pences thereby: Upon which the Phinnff offered to give him a Note 
of 5001. to indemnify him from _ Expence he might ſuſtain on that 
Account; and accordingly the Plaintiff prevailed upon him to take 
his Promiſſary Note for Payment of 500 l. on Demand, for Value re. 
ceived ; and thereupon the Defendant told the Plaintiff, that though 
he did not then grant the Licence, yet he'd go along with him to the 
oung Lady, and ſo far ſecure her to him, that he ſhould be in no 
— of loſing her; and accordingly about 10 O Clock that Night, 
the Plaintiff and Defendant went together to the Houſe of the late 
Hawkins, and after the Defendant had diſcourſed with the young Lady 
in private, ſhe and the Defendant came out to the Plaintiff, and by 
the Influence of the Defendant, ſhe confented to join Hands with tlie 
Plaintiff, and the Defendant pronounced fome Words of Contract be- 
tween them, and after that was over, exhorted her to continue faithful 
to her Engagement, and to remember the folemn Promiſe ſhe had made : 
but at the ſame Time repreſented the Danger and Difficuly he ſhould 
be under of ſolemnizing the Nuptials in a Publick Manner, and there- 
fore he deſired them to forbear any further Thoughts for about fix 
Weeks, in about which Time he might have an Opportunity of break- 
ing it to Mr. Broten, and obtaining his and his Lady's Conſent, and 
ſeemed averſe to any further Proceedings therein at that Time 3 bur 
in a few Days after, the Plaintiff repeating his Importunities to the 
5 Deſen- 


ſide- Eod. Die. 
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Defendant, to grant him a Licence, the Defendant- told him he ſhould 
have Occaſion for 300 l. and that:if he would let him have it, he would 
let him have a Licence, and do the beſt Offices he could for them, to- 
wards compleating the Marriage; whereupon the Plaintiff told him he had 


not ſuch a Sum of Money, nor could tell where to borrow it; but 


if the Defendant would recommend him to any Perſon that would lend 


him that Sum, he would be obliged to him, and give his Bond for 


the Re · payment of it: Thereupon the Defendant recommended him to 


one Mr Broygham, whom he thought might furniſh him with the 
Money; and accordingly the Plaintiff applied himſelf to Mr. Brougham; 


and acquainted him with the Occaſion of his Deſire to borrow that 


Money, and propoſed to give his own Bond for the Re-payment of it; 


upon which Mr. Brougham told him, That as it was on ſo good an Oc- 
caſion, he might get the young Lady to be bound with him Likewiſe, 
and that then he ſhould have the Money; and accordingly the Plaintiff 
acquainted. the young Lady with 1t, and prevailed on her 'to become 
Bound with him to Mr. Browgham, for the Re- payment of this Money; 
and thereupon Mr. Brougham paid him down 200 J. and promiſed to 
let him have the other 100 J. next Morning; upon which the Plaintiff 
went forthwith to the Defendant, and gave him the 200 J. and got a Li- 
cence from him preſently ; and the next Morning, about 7 O' Clock, the 
Plaintiff, the young Lady, and the Defendant came to the Church, 
where they ſtaid till about 8 of Clock, and then the other 100 l. being 
brought 1n a Bag, the Defendant, without counting it, put it up, and 
the Marriage was thereupon ſolemnized the 8th of which was 
about ten Days after the Father's Death, and no more: The young Lady, 
as was proved in the Cauſe, was of full Age at the Time of her F ather's 
Death ; and there was likewiſe a ſtrong Proof that Mr. Brown was not 
averſe to the Marriage, but only thought 1t too ſoon after the Father's 
Death, and was deſirous, for the Sake of Decency, to have it deferred 
for fome Time longer ; but that the Defendant, in order to have this 
Money, had raiſed Difficulties and Scruples : And now, after three 
Years Acquieſcence, this Bill was brought to have the 500 l. Note de- 
livered up, and the 300 l. Note re-payed. The Defendant, by his 
Anſwer, confeſſed moſt of the Facts before ſtated; but inſiſted, that 
the 300 J. was given him freely and voluntarily of the Plaintiff's own 
accord; but as to the 500 J. Note, he ſubmitted to deliver up that; 
and it was urged, That this 300 J. was not given for any Service he was 
to do, for that the young Peoples Affections were engaged before, and 


he was never made acquainted with it till the very Night they came to 


Note. 


him for a Licence; that this was not in the Nature of Marriage Bro- 
kerage, but was purely voluntary on the Plaintiff's Part. Quere quid 
4 Cole þ be Neceſſity there is of h the Sacrament 

This Caſe may hint to us the Neceſſity there is of having the Sacram 
of Marriage adminiſtered by the Civil Magiſtrate, W. B. 
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Targett verſus Grant. 


' A Man poſſeſſed of a Farm for 31 Years, deviſes it to his only Son Saturdey, 
A Henry, during his Minority, and if he attains to his Age of 21 M9. 9. 6 
Years, then to him during his Life, if the Term ſhall ſo long continue, 3 
and no longer; after his Death, to ſuch of his Iſſue to whom he ſhall = — of 
deviſe it for the Reſidue of the Term; and if he dies without Iſſue, and ;; vows 
without making any Diſpoſition of the Reſidue of the Term, to A. Hue, Kc. in 
The Teſtator dies, Henry after dies without Iſſue, and without making 6 OS 
any Diſpoſition of the Reſidue of the Term. A. enters, and the Plain- of a Term. 
tiff was Leſſee under him, and the only Queſtion was, Whether upon 

the Words of this Will, the whole Intereſt did not veſt in Henry, and 
conſequently in the Defendant his Repreſentative? And *twas decreed for 

the Plaintiſt : for the Words die without Iſſue have a twofold Meaning; 

without Iſſue, at the Time of his Death, or without Ifſue, whenever 

that Iſſue fails; and in Caſes of Inheritance, if Lands are deviſed to one, 

and he die without Iſue, the Deviſee takes an Eſtate tailed by Implica- 

tion, which ſhall go to his Iſſue; and they ſhall take in Courſe of De- 

ſcent to all ſucceeding Generations; but to make ſuch Conſtruction, in 

Caſe of a Term, which cannot come to the Iſſue by Deſcent, is unne- 

ceſſary ; and therefore in ſuch Caſe, the other Conſtruction of the 

Words, which 1s moſt natural and obvious, ſhall take Place; and it 

ſhall be intended, if he die without Iſſue living at his Death, and con- 

ſequently the dying without Iſſue, being confined within the Compaſs 

of a Life, hinders not the Limitation over; but it may very well take Execurory 
Place by Way of Executory Deviſe, according to the former Reſolutions Periſe. 

in like Caſe, and cited the Caſe of Loddington and Aime, 3 Lev. 431. 


and decreed that the Deviſe was good. 


Atwood verſus Atwood. 


| N this Caſe it was held by the Court, that a Wife can't either by her- Monday, 
ſelf, or prochein amy, bring a bomine replegiando againſt her Husband, May 25, 
for he has by Law, a Right to the Cuſtody of her, and he may, if he i: 82 2 
think fit, confine her, but muſt not impriſon her, if he does, twill be No Homint 
good Cauſe for her, to apply to the Spiritual Court for a Divorce, prop- W 4 
ter ſevitiam. But the Nature and Proceedings in a Writ De homine her Huzband. 
reple _ are ſuch as cannot be maintained by a Wife againſt her 

lusband. 
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Spence verſus Allen. 


Thurſday N this Caſe the Interrogatories, and the Depoſitions cf a Witneſs taken 
Ire 5. G. 1 on them had been ſuppreſſed, for that the Interrogatories were leading, 
in Court, and then Publication paſſed; and now the Court was moved, that a new 
— 4 Sett of Interrogatories might be drawn and ſettled by the Maſter, for 
ondkred, on the Examination of this Witneſs, whoſe Evidence was very material 
Cuppreſing and yet muſt be wholly loſt, if the Court would not indulge them 
the ol. this Way; And though the Practice has been always againſt it, and twas 
inſiſted to be of dangerous Conſequence, yet one Preſident being pro- 
duced to this Purpoſe, and the Interrogatories which had been ſuppref- 
ſed, were ſuch as might have been drawn by many other Council, 
without any Apprehenſion of their being leading; the Court, to let in 
the Party to the Benefit of this Witneſs's Teſtimony, ordered new In- 
terrogatories to be ſettled by a Maſter, and put in for his Examination 


over again. 
Wright verſus Pilling. 
On a Mort- NE Cockcroft being poſſeſſed of a Term for Years, determinable 
Hide J by on the Death of his Wife, the 16th of April, 1694, borrows of 


ment-Credi- the Defendant the Sum of 40 J. and the 18th of Fuly, 1704, he bor- 
_ _ rows of the Defendant a further Sum of 83 l. and gives him Bond for 
dy taking in both in Hill. 1704. The Defendant obtains a Judgment on his Bond 
a Prior againſt Cockcroft, but before he had taken out Execution, viz, the 7th 
Mortgage, as of March following, Cockcroft mortgages his Term to the Plaintiff, 
in the Caſe | . . | 
of Mortga- who was an Attorney, who had been concerned for him as ſuch, in fe- 
8es. veral Cauſes, and had expended ſeveral Sums of Money for him therein, 
which are mentioned to be the Conſideration of the Mortgage; and on 

the 1oth of the ſaid Month, purchaſes the Equity of Redemption; on 

the 23d in the ſame Month, the Defendant takes qut a fieri fac. on his 

Judgment, and this Term was ſold thereon by the Sheriff to one Harri- 

but this was in Truſt for the Defendant ; after which, the Defen- 

dant having Notice, that there was an old Mortgage ſtanding out, which 

was made the 21ſt of July, 1699, he takes an Aſſignment of that 
Mortgage; and alfo takes an Aſſignment of a Judgment, which one 

Sparks had obtained ſome Years before againſt Cockcroft, and for the 

Mortgage he paid 144 J. and on the Judgment about 30 J. and the 

Plaintiff having brought his Bill againſt the Defendant, had a Decree at 

the Rolls, to be let into the Redemption, on Payment only of what he 

had paid for the Aſſignment of the Mortgage, for that, as 'twas held, 

he could not ſo tack his own Judgment, and the Judgment of which 

he had taken an Aſſignment, to the Mortgage, as to with-hold the 

Term from the Plaintiff, who had not only a Mortgage, but had now 

B the Equity of Redemptiqn alſo; and the Defendant thinking 

elf aggrieved by this Decree, did now appeal from it; and — 

3 ee argued | 


— a 


ed for him, that he ought to hold this Term, till both his Debts 
— Griefied ;, that 'twas like the Caſe of a third, Mortgagee buying 
in the firſt, that he might hold out the ſecond Mortgagee, till his whoſe 
Money ſatisfied. That the Plaintiff was an Attorney, and the whole 
Conſideration of his Mortgage and Purchaſe was made up of Bills of 
Coſts, and for Buſineſs done, that his Deeds in Truth were antedated, 
and that there was little or nothing due to him. F 
On the other Side, twas argued by Mr. Vernon, tliat the Difference 
had been always taken between a general Incumbrance, as by Statute or 
Judgment, and a Purchaſor or Mortgage ; that the one was no Lien, 
nor any particular Part of the Eſtate, but affected it only at large; 
whereas in Caſe of a . Purchaſe, the Party contracted for 
that particular Part, that if a Man had confeſſed 20 Judgments or Sta- 
tutes,. the laſt could not by buying in the firſt, hold out all the inter- 
vening Judgments, &c. which the Court agreed to be ſo, becauſe, 
when the Plaintiff on the firſt Judgment was paid, that Security deter- 
mined and expired of itſelf ; and Mr. Vernon ſaid, he had always taken 
the Courſe to be, that a Judgment Creditor could not always mend or 
better his Security, by taking in a prior Mortgage, and cited the Caſe of 
Sir William Baſſet to that Purpoſe ; and he liken'd it to the Cafe of 4 
Dowreſs, which muſt take as the Law gives it; but a Jointreſs con- 
tracts for the very Eſtate itſelf ; that this was but a Term for Years, 
and therefore not affected by the Judgment, tilt the fferi facies lodged 
in the Sheriff's Office, which was not done till the 23d of Match, 
long after the Plaintiffs Mortgage and Purchaſe; and this was the 
ſtronger, becauſe Cockeroft had not the legal Intereſt of the Term in 
him neither, that he had only an equitable Intereſt in it, at the Time 
of this Execution taken out; and though the Safe of the Ferm'might 
in Equity paſs that Intereſt, yet it ought not to hurt the Plaintiff, or 
hold him out, who was a Prior Purchaſor; that there was no Proof 
of Antedate, nor did it appear, that the Conſideration of the Plaintiff's 
Purchaſe was made up as the Defendant pretended; but at laſt, the 
Defendant offering to go before a Maſter, and to pay him all- that he 
could prove to have really paid, or to be really due to him, together 
with Intereſt and Coſts; the Plaintiff was adviſed to comply with it, S 
and to turn his Purchaſe into a Mortgage, which he conſented to ; and' 
ſo the Cauſe went off. But my Lord Chancellor, and ſeveral at the 
Bar, ſeemed not to agree to the Diſtinction taken by Mr. Vernon, but 
thought a er reditor right as well ſecure himſelf, by taking 
in a Prior Mortgage, as a third Mortgagee ; for that his Judgment was 
a Lien on the Land, and when he gets in a Prior Mortgage, that'ought 
not to be taken from him; till Payment of his- whole Pebt; and in 
this Caſe one Queſtion was, Whether on the Appeal, — might be On an Ap- 
admitted to read any Thing he had not proved on the fir 1 peat from a 
8 


And my Lord Chancellor was of Opinion that he might; for that 28 he Nor Jia, 
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ſaid, twas to be enrolled as his Decree, and the Appeal was, tö admitted to 
him only an Opportunity of hearing what could be offered, only hi — = 
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parate 
lainte- 
nance, Oc. 


he ſhould not enroll it as his Decree : And therefore the Cauſe was wy 


tirely open, and the Party at Liberty to offer what he coul h 
his — and enrolling the Decree. d, againſt 


Angier verſus Angier. 


T H E Plaintiff brought this Bill by her prochein amy, againſt the 
Defendant her Husband, for a ſpecial Execution of Articles, 
whereby the Defendant was to allow her 52 J. — Ann. ſeparate Main- 
tenance. It appeared in the Cauſe, that the Plaintiff brought 1200. 
Portion to the Defendant, who was a Hop Merchant, and lived in 
Soutlavark, and was a Man of good Credit and Buſineſs ; but ſoon af- 
ter Marriage, ſuch Differences roſe between them, that it became im- 
poſſible to live any longer together; on the Plaintiff's Part *twas proved, 
that the Defendant had ſeveral Times beat and abuſed her, that he had 
whipt her with a Horſe-Whip, tore her Headcloaths, and deny'd her 
Neceflaries; on the Defendant's Part *twas proved, that the Plaintiff 
was a Woman of a moſt perverſe, moroſs and malicious Temper ; 
that ſhe would ſuffer none of the Defendant's Friends or Relations to 
come to the Houſe; that ſhe had oftentimes affronted the Defendant's 
Father (who, as *twas proved in the Cauſe, was a Man worth 20,0001.) 
and Mother, that ſhe did all ſhe could to vilify and expoſe the Defen- 
dant; that ſhe choſe to wear the dirtieſt Cloaths ſhe had, though it 
was proved the Defendant kept a very plentiful Houſe ; that he allow- 
ed the Plaintiff even to Superfluities ; that he had made her Preſents of 
fine Cloaths, a Gold Striking Watch, and ſeveral other Ornaments ; 
that the Plaintiff was addicted to drinking Brandy, and other ſtrong Li- 
uors to Exceſs ; that ſhe was guilty of the moſt provoking and diſdainful 
haviour poſſible towards her Husband, and that at laſt, ſhe left him 
for about two Months, after which, ſhe libell'd in the Spiritual Court 
for Separation and for Alimony ; and whilſt the Cauſe was there de- 
pending, the Defendant entered into the Articles in Queſtion with one 
Abel, in Behalf of the Plaintiff, whereby the Defendant agreed to allow 
his Wife 52 J. per Ann. ſeparate Maintenance, and to permit her to live 
where ſhe thought fit, without any Moleſtation or Diſturbance from 
him; but the Defendant being deſirous to have his Wife home again, 
and to come to a Reconciliation with her, had for ſome Time withdrawn 
the Payment of this Allowance, which was to be 20s. a Week; there. 
fore to have the Arrears for the Time paſt, and the growing Pay- 
ments during the Time of their Separation, this Bill was brought. 
The Defendant inſiſted, the Plaintiff was not entitled to the Aſſiſtance of 
this Court, for carrying theſe Articles into Execution; that to decree 
that, was to decree a Separation, which was the Buſineſs only of the 
Spiritual Court; that Alimony continued no longer than till they be- 
came reconciled, and conſented to cohabit z but if theſe Articles be de- 
creed to be executed, no Reconciliation afterwards could ſet them aſide ; 


that the Wife in this Caſe was not at all bound; that the Articles 


were only ſigned by Abel, and not by her; and therefore tis unrea- 
3 ſonable 
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ſonable the Husband ſhould be faſt and the Wife looſe; but twas ar- 
gued on the other Side, that theſe Articles ought to be carried into Exe- 
cution; that they were intended to ſupply the Sentence in the Spiritual 
Court, and to prevent the Charge and Trouble of a ſolemn Litigation 
there ; that the Husband by entering into them, had given Sentence 
againſt himſelf, to allow his Wife this Alimony ; that after ſuch Al- 
lowance, the Husband could not be charged even at Law for any Debts 
of his Wife, that the Husband and Wife were often conſidered in this 
Court as ſeparate Perſons ; that though this Court could not decree 
. Alimony, yet it might decree Execution of Articles, according to the 
Parties own Agreement; and ſeveral Precedents had been in this Court 
to that Purpoſe, as Sir James Oxendon and his Lady, and a Cafe of 
Cutting and Cutting, ſeveral other Caſes. My Lord Chancellor 
was of the ſame Opinion, and ſaid, to decree an Execution of Perfor- 
mance of theſe Articles, was not to invade the Juriſdiction of the Spiri- 
tual Court; that the Intent of theſe Articles was to fave the Expence of a 
Sentence in the Spiritual Court; that if theſe Articles could not be de- 
creed here, they could be of no Force any where ; that there was no Re- 
medy upon them at Common Law, for there the Wife could not ſue her 
Husband ; that it could not be pretended the Spiritual Court had any 
Power to decree a Performance of them ; that where a Husband makes a 
ſeparate Proviſion for the Wife, he is not chargable at Law for her Debts 
but though that were ſo, yet to avoid the Expence he might be put to in 
defending ſuch Suits, he ſent it to a Maſter, to ſettle a Security to in- 
demnifie him againſt the Wife's Debts, and decreed the Arrears and 
growing Payments of the 52 J. per Ann. to be paid to the Wife, and ſaid, 
this was not a Decree for Alimony, or to decree a Separation between 
them; for that they might, whenever they thought fit, come together 
again, and then the Articles would be no er binding, 5 


— 


Walſam againſt Skinner. 

N this Caſe, it was agreed by the Council on Sides, that an af- Tueſday, 

ter-born Child ſhould come in with the _ as to their Cuſtomary J. S n 
Shares of a Freeman of London's Pe te, Secondly, Twas Cour. 
agreed as an undoubted Rule, That where a Freeman died inteſtay Cuitom of 
leaving a Wife and Children, that one Third of his Perſonal Eſtate, and — 
the Widow's Chamber, was to go to the Wife, and one Third to the . 
Children, and the dead Man's Third to go according to the Statute of 
Diſtribution, viz, two Thirds to the Children, and the other one Third 
to the Wife; and that this dead Man's Third was not at all under the 
Coneroul of the Cuſtom. Quod Nora 

ote, Ihe Author of theſe Reports was in Ireland, during the 5th, 

6th and 7th of George I, See the additional Caſes at the End bers 


Rr . Brown 
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Brown verſus Marſh. . 


HIS was a Motion for an Injunction, and the Caſe was. a N 
ether on „ a 
— Statute was given by the Defendant as Truſtee for the Fxocutrix of 
3 & 4 Ame, Fowler, for ſome Share in the Aiento Braſs and Copper Mines to the 
Tue want of Plaintiff Brown, who was an original Undertaker in ſetting on Foot 
Conlide- that Bubble. And here it was very much diſputed, whether the Plain- 
Promi, tiff ſhould be left to Law upon this Note; for that theſe Mines were a 
Note, meer Bubble, and had no Exiſtence in Rerum Natura; and Fowler was 
3 an innocent Perſon, that only ſold the Shares that he had bought, and 
the Plaintiff was the Original Undertaker of the Project. In this Caſe, 
it was very much diſputed, whether the Defendant could give any 
Thing in Evidence, to ſhew that the Note wanted a Conſideration: The 
| Court was equally divided, and two Judges were of Opinion, that upon 
if Promiſſary Notes, the Want of a Conſideration could not be given in Evi- 
| dence ; for the Words of the Statute of 3 and 4 Anne, Cap. 9. touchin 
Statute Promiſſary Notes are, That all Notes in Writing, that after the ich 
3 & 4 Ame, « Day of May, Amo Dom. 1705, ſhall be made and ſigned by any Per- 
of Promiſſary * ſon or Perſons, Bodics Politick or Corporate, or by the Servant or 
Notes. * Agent of any Coporation, Banker, Goldfmith, Merchant, or Trader, 
« who is aQually intruſted by him, her, or them, to ſign ſuch Pro- 
* miſſary Notes, for her, or him, or them, whereby ſuch Perſon or 
« Perfons, Bodies Politick or Corporate, his or their Servant or Agent 
* as aforeſaid, doth or ſhall promiſe to pay to any other Perſon or 
„ Perſons, Bodies Politick or Corporate, his or their Order or Bearer, 
* any Sum or Sums of Money, mentioned in ſuch Note, ſhall be ta- 
« ken and conſtrued to be by Virtue thereof due and payable to any ſuch 
« Perſon or Perſons, Bodies Politick or Corporate, to whom the ſame 
« is made payable.” The two Puifne Judges were therefore of Opinion, 
that ſince the Statute made it payable by Virtue of the Note, that the 
Conſideration of the Note was not enquirable, no more than the Conſi- 
deration of a Bond; and on a Bond, the Defendant can only plead non 
et faftim in a Court of Law, and if it were ſealed and delivered, 
Wich were the only Solemnities of contracting, appointed by the Law, 
nothing could be given in Evidence, touching the Conſideration, 
| The other two oages thought there was a great Difference between a 
Note and a Bond, notwithſtanding the Statute; for in the Caſe of a 
Bond, where there were Solemnities of contracting, viz. the ores, 
and Delivery, if there was no Conſideration, yet if there was no Frau 
in obtaining the Bond, the Money was a Gift in Law to the Obligee ; 
but the Note was no more than a Simple Contract, and notwithſtand- 
ing e ſays, that the Money ſhall be due and payable by Virtue 
of the Note, that only makes the Note itſelf Evidence of the Confide- 
ration, which it was not before the Statute, as appears by the Caſe of 
Clerk verſus Martin, and Potter verſus Pearſon, 1 Salk. 129. But tho 
the Note itſelf be Evidence of a eration, yet it is not concluſive 


Evidence, but turns the Proof upon the Defendant to ſhew that * 


* 
— 
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deration given for ſuch a Note; and ſo he can ſhew that 

* is — a Simple Contract, and therefore but a Nudum patium 

unde non orittractio, and of this Opinion was my Lord Chancellor 

Kino, and moved to rule it fo at Mſi Prius. o | 

ut in this Caſe, an Injunction was granted on Terms, the Defendant Injunction 
agreeing to give Judgment, with a Releaſe of Errors ſubject to the Or- Hranted. 


der on Hearing. : | : 
Note, This Matter was very much diſputed in the Hall; and this 
Caſe was put, that if 4. forged a Bank Note, and gave it as a Conſidera- 
tion to B. for B's Note; or if A. ſhould have given Braſs Money for his 
Note, could not this want of Conſideration be given in Evidence? If 
not, A. might recover againſt B. where there was no Debt; and cer- 
tainly the Statute did not deſign that a Man ſhould recover, where there 
was no Debt at all; for the Statute only makes Promiſſary Notes, as 
Bills of Exchange; and though the Acceptor and Indorſor were bound - * 
to pay thoſe Bills, whether they had received any Conſideration or not, ' 
becauſe the Acceptor accepts it for the Honour of the Drawer, and the : 
Indorſor negotiates it; yet the Drawer of the Bill was not obliged to ag 
it to the Perſon, in whoſe Behalf the Bill was drawn, unleſs he ha 
paid him a Conſiderarion; but the owning a Value received, was Evi- 
dence prima facie, that a Conſideration was paid to the Drawer of the 


Bill. Vid. 1 Salk. 125. 4 Mod. 242, 244. 


— 


Keen verſus Stuckely. In Dom. Procer. 


HIS was an Appeal from the Decree of the Court of Exchequer, A ſpecifick -- 
and the Caſe was, that the Reſpondent being ſeized in Fee of a © —— 

Meſſuage 24 Acres f and three Roads af Meadow and Paſture in Mibeck, vgn 
in the Fenns of Lincolnſhire, did by Articles of Agreement, dated the Asteement. 
20th of July, 1720, bargain and ſell the ſame” to the Defendant, and r f. 
did truly agree, that he would on or before the 29th of September then decreed. — 
next enſuing, at the proper Coſts and Charges of the Appellatit, make a 
to him, his Heirs and Aſſigns for ever, a good Eſtate in Fee Simple, to 23 
the Satisfaction of the Appellant, and his Council; and the Appellanti n? 
did by the ſaid Articles promiſe and agree, that on ſuch Aſſurance ang 
Conveyance made and executed, he would pay to the Reſpondent 80 I. | 
being 40 Years Purchaſe. A Bill was exhibited, in the „ 
the Refpondent, for a ſpecifick Performance of this Agreement, Je W 
was decreed. —— 2 alt vida ws 8 Aae 

It being proved in the Cauſe, that the Reſpondent had left. his Deed. Proofs not 
with the Appellant, and that there was no juſt Objection to his Title; — 
this was admitted below in the Court of Exchequer; and therefore the eto hag 
Proofs were not read there, nor were they marked as read. _ 

Two Points were argued in this Caſe, before the Houſe of Peers. 

Firſt, Whether an exorbitant Bargain for 40 Years Purchaſe, ſhould. 
be carried by the Decree of a Court of Equity ,j to Executipn, or 
whether they ſhould be only left to their Damages t Lac. 

This was a very doubtful Point among the Lords, for on the one 
Side _— argued, that if a Bargain and Sale was unconſcionable, the 

| : Perſon 


1 fuous Mar- Mother's Siſter was inceſtuous or not; and it was reſolved by the 
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| 
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Perſon who had got ſuch a Bargain, was not to demand a Performance | 
1 of 1t in a Court of Equity, but he could only demang Damages for 
. not performing the Bargain; for the Court of Equity was on! y to aſliſt 
to carry conſcionable Bargains into Execution, and where they did not 
find them fit to be carry d into Execution, the Court of Equity was 
to leave them to Law. 
On the other Side twas ſaid, that a Man was obliged in Conſcience 
| to perform a Bargain, though it was a hard one; and where he was 
obliged in Conſcience, 1t was no Hardſhip upon him to be compell'd 
thereto; that nothing in the World was more uncertain, than the Price 
4 of Land; for Land may be worth 4c Years Purchaſe to one 
| ; that was worth but 20 to another: But this Point was left doubtful, 
: | The Reſpon- But they all agreed in the ſecond Point, 17s. that ſince the Title was 
4 dant's Title, not made out by the apth of September, as the Reſpondent undertook 
1 though 2 dy his Covenant, there was no Occaſion to determine the other great 
nut alle Point; for the Reſpondent not having proved, that he had made out the 
by the Lords, Title by the Time covenanted, could not entitle himſelf to the Pur- 
| —_— chaſe Money ; and the Proofs for this could not be read, becauſe they 
40 had not been were not read in the Exchequer, and the Appellants Admittance of that 
" read. Matter was not entered. 


— © 


MA bt A.. 10, | Butler verſus Gaſtrill. 


& B. This Ohn Butler and Elizabeth his Wife, obtained a Prohibition to Pere- 
Caſe ſeems grine Gaſtrill, Judge of the Eccleſiaſtical Court at Cheſter, where 
5 18 they libell'd againſt the Plaintiff for an inceſtuous Marriage; for that 
- © the ſaid — Butler had married the Plaintiff Elizabeth, formerly 


4 —_—. EA Eli arb s, who was Siſter to the Mother of Hannah Lowndes, 
22 0 the his firſt Wife; and upon this ibition, the Defendant put in a De- 


* Spiri- 
A — murer, and the Defendant now argued for a Conſultation ; and 
. e of an ince- here the only Queſtion was, whether the Marriage with the Wife's 


„ 4 Ne whole Court, that this Marriage was inceſtuous; and here in the firſt 
. With the Place. £4 | 
firſt Wife's 2 
Mother's Siſter, is inceſtuous. | 
What « This Poſition was agreed to be plain, that by the Statute of the 
Prohibition 38 Hen. 8. cap. 13. if a Spiritual Court proceeds to impeach or diſſolve a 
lies, nd N larriage out of the Levitical Degrees, that then the Temporal Courts 


why. . . 
are to prohibit them ; for by that Statute, all Marriages that are out of 
thoſe 72 are declared to be good and lawful; and therefore, if 


the Spiritual Court moleſt Perſons, in doing that which is declared law. 
ful to be done by the Statutes of the Realm, they are by the Temporal 
Courts to be prohibited, becauſe they exceed their Juriſdiction thus 
bounded by the Temporal Law; but where the Law has not bounded 
them, their Juriſdiction ſtill continues; and therefore, within the Le- 

viticel Degrees, they are ſtill Judges of Inceſt. Th 
3. by F TIS as. Wes e 


—  — —— — ——— — —— LEES 
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The Inceſt within the Levitical Degrees 1s twofold, viz. either ſuch 
as is contrary to tht Law of Nature, or ſuch as-is forbidden by the 
divine poſitive Law. pk * Ip * NNE 
Faſt The Inceſt againſt the Law of Nature: And that is any Mar- Inceſt ek 
riage between the aſcending and deſcending Line in Infinitum. This wary ef N 
is contrary to the Law of Nature, becauſe it tends to the Deſtruction of ture. 
the natural Will of the Creator, which deſigned the Preſervation and — Li- 
Continuance of fuch- Inhabitants of the World, as he originaly created; 52 ,. cen 
and all Acts of Men that tend to the Deſtruction of ſuch Species, as — fatis 
Murder of an innocent Perſon is faid to be againſt the Law of Nature; Selen. 
and therefore Inceſt between the aſcending and deſcending Line, is con- 
tray to the Law of Nature: For the Mother would never have pre- 
ſerved and educated the Female Iſſue, if it had been admitted to the 
Father to have had Acceſs to them : And Fathers would never have edu- 
cated and preſerved their Male Iſſue, if they might have aſcended the 
Bed of the Mother. And therefore this Horror of Inceſt has been pro- 
pagated, not only in all Civil Societies, where Nature is trained up and 
_ cultivated, but alfo in the Clans of the Scythians and Nomades, and all 
the wild People of the Earth, where Men have lived 1n Troops, by 
Spoil and Rapine, without any regular or ſettled Government. There 
is another Reaſon likewiſe, why this is called unnatural ; and that is, 
becauſe it deſtroys the natural Duties between Parents and Children; 
for the Parent could neyer preſerve-or maintain that Authority that is 
neceſſary for the Education and Government of his Child, nor the 
Child that Reverence that is due to the Parent, in Order to be educated 
and governed, if ſuch indecent Familiarities were admitted or ſet up 
upon a Foot of Equality one with the other. | 
Secondly, Of Inceſt among Collaterals. And that is not, ſtrictly ay, In Col- 
ſpeaking, contrary to the Law of Nature: For then Mankind could laterals. 
not have been propagated from one Common Stock without a Brea 
of the Law of Nature, Beſides, that this very Uſuage of Ing 
Siſters was practiſed by the Patriarchs and good Men of Old, 2 
any Note of Blame, as Jacob married Rachel and Lea; nay, there is 
one Caſe wherein tis _ commanded, and that is where the elder %% Selden 
Brother dies without Iſſue, that the younger Brother muſt marry the de uxor He 
deceaſed Brother's Wife, to raiſe up Seed unto his Brother: The le, Kc. 
Meaning of which is, that the Children begotten by ſuch ſecond Mar- 
riage, were to bare the Brother's Name, and take his Inheritance. But 
though Inceſt among Collaterals is not contrary to the Law of Nature, 
et 'tis contrary to the poſitive Law of God, which is likewiſe eſta- 2 
bliſhed upon 1 fron Reaſons :' For if a Concourſe between Brothers the Law of 
and Siſters nught be allowed, or their Marriages to be tollerated, the 99% d 
8 that there is that they ſnould be educated together, and the 
equent Opportunities they have with each other, would fill every 
Family with Lewdneſs, and create Heart-burnings and unextin- 
- guiſhable Jealouſies between Brothers and Sifters, where the Family 
was numerous, and *twould confine every Family to itſelf, and hinder 
the propagating of common Love and Charity among Mankind be- 
cauſe there would be a Danger of taking a Wife out of any Family, if 
8 Women 
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Women were liable to be corrupted by ſuch vicious Freedoms. Th 
have likewiſe found among Brute Creatures, that it is neceſſary to croſi the 
En argutum Strain in order to continue the Species. It may be that there being the 
n, fame Tone and Figure in the Blood, and a ſimilar Conformation of 
© Ratio ab- Veſſels, the Circulation of it becomes torpid and unaftive ; whereas à 
* new Mixture of others of the ſame Kind, where there is a different 
Figure and Motion of the Blood and Spirits, may add a new Vigour and 
Ability to the animal Mconomy, which may be likewiſe a natural 
. Reaſon againſt ſuch Sort of Inceſt 5 
The zd De- This Prohibition is likewiſe carried into the third Degree in the 
| — — collateral Line, and is to Uuncles and Aunts, Nephews and Nieces: 
9 
hibited. becauſe upon the Death of the Father and Mother, they come into the 
Education of the Children, loco Parentum, and by Conſequence it was 
neceſſary to propagate the ſame Reverence of Blood, in ſuch near De- 
Perf that the Uncle might have the ſame rd and Command as a 
ather, and a Neice the ſame Duty as a Daughter. It was alſo neceſ- 
ſary, in Order to perfect the Union of Marriage, that the Husband 
ſhould take the Wife's Relations, in the ſame Degree, to be the ſame as 
his own, without Diſtinction, and ſo vice verſa: For if they are to 
be the ſame Perſon as was intended by the Law of God, they can have 
no Difference in Relations, and by Conſequence, the Prohibition touch. 
ing Affinity, muſt be carried as far as the Prohibition touching Conſan- 
guinity: K, or what was found convenient to extinguiſh Jealouſies amongſt 
near Relations, and to govern Families and educate Children amongſt 
People of the ſame Conſanguinity, would likewiſe have the ſame Opera- 
tion amongſt thoſe of 2 Affinity. PE 
And when we conſider who are prohibited to marry by the Levitical 
Law, we muſt not only conſider the meer Words of the Law itſelf, but what 
from a juſt and fair Interpretation may be deduced from it : For the Law, in 
Leviticus, Cap. 18. Ver. 6, begins, Ihat none of you ſball approach to any 
that is near of Kin, to uncover their Nakedneſs. Now who are next of Kin 
muſt be underſtood by the Examples from the 6th to the 2th Verſe, 
And there are Examples of many Prohibitions to Collaterals in the 
third Degree, both in Affinity and Conſanguinity ; but there is no Ex- 
ample of Collaterals in the fourth Degree, either in Affinity or Conſangui- 
nity ; and therefore the Law of Marriage opens to Relations in the fourth 
Degree, and the Jeteiſb Lawyers, in computing their Degrees, computed 
them according to the natural Order of Things ; that is from the Propo- 
ſitus up to the Common Stock, and ſo down to the other Relations, which 
is the fair and natural Order of computing Proximity. And in this 
Manner of Computation, all Marriages of Collaterals, in the third De- 
gree, are unlawful, and all Marriages in the fourth Degree, are lawful. 
This perfectly agrees with the Reſolutions of our own Law. Thus 
the Marriage with the Wife's Siſter's Daughter is inceſtuous, which 1s 
the ſame Degree with this Marriage. Moor, 907, Cro. Eliz. 228, 
4 Leon, 16, Man's Caſe : So the Marriage with the Siſter's Daughter is 
is declared inceſtuous, which is likewiſe in the third Degree. The 
Caſe of Watkins and Margatron, Raym. 464. And 'twas likewiſe re- 


ſolved in the Caſe of ortley againſt Watkinſon, that the Marriage = 
4 . 
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the Wife's Siſter's Daughter was Inceſtuous, 2 Leu. 254. So . Kebl.. D 
660. So reſolved in WET. of Sir Ettoard Whit ool, quoted in Hab. 

181. So the Marriage of the Wife's Siſter's Daughter was reſolved to 

be inceſtyous in the Caſe of Snozwling.verlus Nurſey, 2.Lutw. 1075. So. 

the Marriage of two Siſters, one after the other, was held inceſtuous, 

in the Caſe of Hill and Good, being in the ſecond Degree. Faugh. 302. 

But the Marriage with the Wife of tlie Plaintiff's Great Uncle was ze. 9, 10, 
allowed to be good, becauſe that was in the fourth-Degree ; and by 3 
the Words of 1 Statute, 32 H. 8. Cap. 38, Coufin Germans are de- : 
clared of the fourth Degree, to have Liberty to mar. 

This likewiſe was the antient Senſe of the Chri Aan Church, and 
even of the Church of Rome, in the Time of Pope Gregory: For in 
Writing to Auſtin, Biſhop of Canterbury, he 931 in quarta Generatione 
Contratie Matrimonia migime ſolyerentur. this appears in the _._ 
Decreetals, Canſ. 23. Queſt. 4. Cap. 20. but afterwards when the ” 
found that Diſpenſations for Inceſtuous Marriages brought great Profit 
to the Church of Rome, and knowing it had obtained umyerſally in 
the Chriſtian Church, that it was lawful to marry in the furt Do: 
gree, Pope Alexander II. began a new Computation of Degrees, and he 


aid, that the ſecular Computation, which was the Computation of te cpa 


Civil Law, was not properly 1 to the Deciſions touching Inceſ- - 25 
tuous Marriages; but they ought to compute up to the Common 
Stock, where the Relation joined, becauſe there the Blood was connected; 

and therefore they computed the Degrees according to the Diſtance of 

the Perſon remoteſt from the Common Stock: For according as the 

remoteſt was diſtant from the Common Stock, ſo they computed the 

Relations between the Parties. This plainly appears by the Decreetal, 

Lex. 33, I. No. 3, 4, 5, 6. And in the 6th, the whole Arbor conſan- 

mnitatis is ſet forth; ſo that the firſt Couſins that are in the fourth 
egree, by this former Computation of Degrees, which was the re- 

ceived Computation in the Moſaick Law and in the Roman Govern- 

ment, were now by the Cannonical Computation thrown into the ſe- » 

cond Degree; and by this alteration of Computation of Degrees, they + ” 
forbad not only firft Couſins, but ſecond Couſins and third Couſins to 8 
_—_— unleſs they obtained Diſpenſations, 3 l 

The Intention of our Statute was to reſtore every Thing according 

to the Prohibition expreſſed in the Law of God; and plainly the Levi- 

zical Computation of D was in the Manner they computed in the 

Civil Law, which was from the Propoſitus up to the Common Stock, 

and ſo down again to the other Relations. And by the Canons con- 

firmed by Fac. 1. in 1603, the 99th. Cannon expreſly ſaith thus, No 

: Perſon ſhall marry within the Degrees probibited the Laws of God, 

and expreſſed in a Table ſet forth by Authority in the Tear of our Lord 

1563 ; and all Marriages ſo made and 5 be adjudged in- 

ceſtuous and unlawful, and conſequently ſhall be diſſolved as void from 

the Beginning 3 and the Parties ſo married, ſhall, by the Courſe of 6 

be ſeparated ; and the aforeſaid Table ſhall be in every Church publickly 

ſet up, and fixed at the Charge of the Pariſh. And it appears by that 

Table, that to * the Wies Mother's Siſter is inceſtuous. Indeed 

it has been duly objected to this Manner of Argumentation, that the * — 


4 N 
U 
f | 


e . / ion «50, 


160 Term. Faſche,'8'Gwoncs I. in Chancery. 


bind only; Feclefiaſticat Perſons, ant'dor'r bind the Laity, becauſe ther 
are 7 only by the Clergy in Convocation, and ſo they — * 
bound by thefe Rules mes are not bound, becauſe ach Canons 
have not the Aſſent of the Commons and Temporal Lords ; and ſo ſuch 
Canons cannot bind the 6p a Law: But to this Fanſwer, That theſe 
Tables do ſhew the Senſe of the Church of England, and fo are a proper 
Expoſitionof the Law of God, and by Confequetice ought to have great 
Weight with the Judges whe hey expand Levitical Law, and the 
are plainly the Decifion of this Reformed Church, touching the Crime o* 
Inceſt ; and they do retrench the exotbitant and une nume Conſtructi- 
cis of the Church of Rome, who made the Law of God of none Effect by 
eir Traditions; and yet they expoutid the Law of God in its full Latitude 
and forbid Mattiage only to ſuch Perſons as are 3 Degree to thoſe 
Conſultation. mentioned in the 18th of Leviticus, And fo a Conſuſtation was awarded, 
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dun of Coventry verſus Earl of Coventry & al. 
Ano, Feb 1 Lands and Hereditaments, in ſeveral Counties of England, ſome in 


Lord Chan- Homas late Earl of Coventry, being ſeized in Fee of ſeveral Manors, 
hill, Price ww WORN. 

13.1: * Poſſeſſion, and ſome other Part in Reverſion, expectant on the Death 
Gilbert. g cat 
Marriage Ar- of Thomas Lord Deerburſt, his eldeſt Son, of the Tad) Amie his Wife, 
ticles,inCon- and of Earl Gilbert his ſecond Son, (the Plaintiff's late Husband) with- 
a Portion out Iſſue Male, by his Will, dated the 24th of March, 1698, gave ſeveral 
paid, deemed Parts of his Eſtate therein particularty mentioned, to his Wife Elizabeth 
aud a Con- for Life, and after her Deceaſe, to Truſtees and their Heirs, to the 
veyance de- Uſe of his firſt, and other Sons, by his then Wife in Tail Male; Re- 
creed. Marg mainder as to Part, to the Ufe of his Son Gilbert for Life, and his 
Equiry. firſt and other Sons in Tail Male, Remainder to his Son the Lord 
Equity Abr. Deerhurſt for Life, with like Remainder to his firft and other Sons in 
245 in Law Tail Male; Remainder to Francis Coventry for Life, with like Re- 


and Equity, mainder to his firſt and other Sons; Remainder to the Defendant, the 
12. 


preſent Earl of Coventry for Life, and to his firſt and other Sons, with 
other Remainders over; and as to the other Parts of his Eſtate, ſo de- 
viſed to his Wife for her Life; to the Uſe of his Son the Lord Deer- 
burſt for Life, with Remainders to his firſt and other Sons in Tail 
Male, with the like Remainders to Earl Gilbert and Francis Coventry, 
and the now Earl, for their Lives, and their Sons in Tail Male, with 
Remainders over ; Remainder to his own right Heirs. "iP, 

He alſo deviſed to his ſaid Truſtees, and their Heirs, divers other 
Manors and Eſtates, which he had in Poſſeſſion and Reverſion to the 
Uſes following, viz. . 

As to Woolfton, Sinfield, Edgware, Griſſe, Cotten and Woolvey, to the 
Uſe of his firſt and other Sons by his firſt Wife in Tail Male, Remainder 
to his Son, Lord Deerburſt, for Life, with Remainder to his firſt and 
other Sons in Tail Male, with Remainder as to Woolfton, Sinfield and 
Beauly, to the Uſe of Gilbert Coventry for Life, with Remainder 
to his firſt and other Sons in Tail Male, with Remainder to his 
own right Heirs, &c. And as concerning the ſaid Manors of Eg- 
ware, Griſſee and oolvey, to the Uſe of Francis Coventry for Lite 


4 Re- 
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Remainder to his firſt and other Sons in Tail Male, With Remainder 0 
the Defendant, the preſent Earl of Coventry for Lite, and £0 his: firſt 
and other Sons in Tail Male, with Remainders over j Remainder to his 
own right Heirs; and as to his Manors of North - Littietun, Smith - Lirtle- 
ton, Offenbam, Berling bam and Defford 31: other Parts thereof in Foſſeſ⸗ 
ſion, to the Lord Deerburft for Life, with Remainiler to hit firſt and 
other Sons in Tail Male; Remainder ta the Uſe: of his Son Gubaitt and 
his Sons in Tail Male; Remainder to the firſt and other Sons of te ſaid 
Earl Thomas, by his then Wife; Remainder to the Uſe of athe ſaid 
Francis for Life, and his Sons in Tail Male; Remainder to the Defen- 
dant, the now Earl, for Life, and his Sons in Tail Male, with ſeveral 
Remainders over, with Remainder to his own right Heirs. + 
In which Will it is provided, that it ſhould: be lawful for an Perſon 

or Perſons, who ſhould at any Time then after, by Virtue of the ſaid 
Will, or any Codicils to be annexed thereto,. be ſeized of any the Teſta- 
tor's Manors or Landſhips, Lands, Tenements, or Hereditaments, by 
any Writing or Writings under his or their Hands and Seals, to limit 
and appoint any ſuch Manors or Lordſhips, (except thoſe of Great and 
Little Milton, and all ſuch other Manors, where there are any Copy- 
hold Eſtates) and any of the ſaid Meſſuages, Lands and Hereditaments, not 
exceeding the yearly: Value of 500 l. to any Wife or Wives, ſuch Per- 
ſon or Perſons ſhould happen to marry; for her or their reſpective Life 
or Lives, for her or their Jointure or Jointures, ſo as ſuch Perſon or 
Perſons ſhould have with ſuch Wife or Wives, upon ſuch Marriage, a 
Portion equivalent for ſuch Jointure; and after making other Proviſſons 
in his ſaid Will, the Teſtator appointed his Wife Executrix, and died 
without Iſſue by her, who afterwards married Thomas Savage, Eſq; 
and is ſtill living. 8 ? 4 > S913 307 C3 il 1 to 
Thomas Lord Deerburſt, afterwards Earl of Coventry, died, leaving 
the Lady Anne his Widow, and two Sons,, who both died without I 
ſue, and Earl Gilbert became ſeized thereupon of ſeveral Manors and 
Lordſhips, deviſed by the faid Will, and upon a Treaty of Marriage 
between Earl Gilbert and the Plaintiff his ſecond Wife; Artictes of Agree- 
ment, dated the 23d of June, 1715, were made between Earl Gilbert of 
the firſt Part, the Defendant Sir Ss Maſters and tlie Plaintiff 
his only Daughter of the ſecond Part, and the Defendants: Mr. Leigb 
and Mr. Williams of the third Part; whereby in Conſideration of ſucli 
Marriage, and of 10,000 l. the Plaintiffs iage Portion, paid down 
by Sir Strenſbam Maſters to the ſaid Earl Gilbert, he the ſaid Earl Gilbert, 
for himſelf, his Heirs, Executors and Adminiſtrators, did covenant, pro- 
miſe and agree to and with the faid Sir Strenſbam Maſters," his Heirs, 
Executors and Adminiſtrators, and to and with every of them, by the 
{aid Articles, in Manner and Form following, that is to fay, that he 
the ſaid Gilbert, Earl of Coventry, or his Heirs; ſhould and would at 
any Time, after the Solemnization of the ſaid intended Marriage, at 
the Requeſt of the ſaid Sir Strenſbam Maſters, his Heirs, Executors, 
or Adminiſtrators, but at tlie proper Coſts and Charges of the ſaid Gi/- 
bert, Earl of Coventry, his Executors or Adminiſtrators,” according to 
the Power given to him, the ſaid Earl _ Coventry, for that Purpoſe, by 
; Ae. „ ic bi; v7 ©9000 
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the laſt Will and Teſtament of the Ja Hon. the late Earl of Coventry, 
bearing! Date on or about the 24th of March, in the Year of cur 
Lord 1658; or-otherwiſe, by good and ſufficient Conveyances and AC. 
ſurances in the Law, well and ſufficiently con 725 ſettle, limit and ap- 
point; or cauſe, or procure to be conveyed, ſettled, limited, or ap- 
pointed, Manors, Meſſuages, Lands, Tenements and Hereditaments of 
the full and clear Value of 5004. per Ann. unto or upon the ſaid Amis 
Maſters, for and: during her natural Life, for her Jointure, to com- 
mence and take Effect in Poſſeſſion, — from and after the 
Death of the ſaid Gilbert, Earl of Coventry, in Caſe the faid Anne Ma- 
ſters ſhall him ſurvive, as by the faid Sir Strenſbam Maſters, his Heirs, 
Executors, or Adminiſtrators, or by his or their, or any of their Coun- 
cil, learned in the Law, ſhall be reaſonably deviſed, adviſed or requir'd 
and alſo that his Heirs, Executors or Adminiſtrators, ſhould, after his 
Death, pay her 250 J. per Ann. during her Life, as an Addition to her 
Jointure half yearly, free from 'Taxes | 

And *twas further agreed, that Earl Gilbert ſhould depoſite 56co L, 
Part of the 10, cool. in the Bank of England, or inveſt it in Exche- 
quer Notes, carrying Intereſt, and depoſite them in a Box or Trunk, to 
be locked up with three Locks, upon Truſt, that the Defendants Leigh 
and Williams ſhould lay out the 5000 J. in the Purchaſe of Lands, and 
to ſettle them to the Uſe of the ſaid Earl for Life, with Remainder to 
'Fruſtees, to preſerve contingent Remainders; and after his Death, to the 
Uſe of the Plaintiff for Life, to be with the Manors and Lands of 
500 l. per Ann. aforeſaid, and the ſaid — 250. per Ann. in 
full, for her Jointure, and in Bar of her Dower, with other Limita- 
tion to the Uſe of younger Children of their Marriage, and in Default 
of ſuch Iſſue, to the Uſe of the ſaid Earl Gilbert, his Heirs and Aſſigns, 
as therein is mentioned, with a Power in the Truſtees, until a Purchaſe 
made, to put out the 50001. at Intereſt, to be applied as is therein 
directed. 0 44 DS! *- | 

The Marriage took Effect, and the 10,000 J. Marriage-Portion was 
paid, and 5oco l. Part thereof was veſted in Bank Bills, and after lent 
on a Mortgage, purſuant to the ſaid Articles; and Earl Gilbert, ſoon 
after his Marriage, gave Direction to his Steward, to find out proper 
Lands for a Jointure, and the Steward, according to Order, peruſed 
the Family Settlement, and could find no other Eſtate, than the Manor 
of Mooluey, which was free from Incumbrances, or which was within 
the (aid Earl's Power to ſettle, and the ſaid Manor being of little more 
Value than 400 J. per Ann. the ſaid Earl paid off a Mortgage upon 
Lands in Woolfton, and agreed to make up the 500 l. per Ann. out of 
thoſe Lands, and accordingly, at the Requeſt of Sir Strenſbam Maſters, 
cauſed a Settlement by Way of Leaſe and Releaſe, dated the 5th and 6th 
df July, 1719, to be prepared, which was agreed to by all Parties, and 
approved of by Sir Strenſbam, and actually engroſſed; wherein, after 
Recital of Earl Gilbert's Power by the ſaid Will, and of the Articles, 
the ſaid Earl Gilbert is therein mentioned, to limit and confirm unto Sir 
Srrenſbam, and Mr. Leigh, their Heirs and Aſſigns, the faid Manor of 
Woolvey, and ſeveral Lands in Moolſton, therein particularly mentioned, 


of the Value of 5001. per Ann. and the ſaid Earl after expreſſed — 2 
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tention to execute the ſaid Settlement, but by his ſudden Illneſs, where- 
of — died, and the Abſence of the Steward, in whoſe C the ſaid 
intended Settlement was at the Time, and many other unforeſeen Acci- 
dents, ſet forth in the Pleadings, the ſame was not executed before his 
Death. | 92 3 Jo | 

Earl Gilbert died without Iſſu — leaving by Dorothy his firſt 
Wife, the Lady Anne, now the Wife of Sir William Carew, his only 
Daughter and Heir; but before his Death, made his laſt Will in 
Writing, dated the 27th of Ofober, 1719, and thereby inter alia; gave 
the Defendant (beſides what was agreed to be ſettled on her by the Mar- 
riage-Articles) 30001. and ſeveral ſpecifick Legacies, and made his faid 
Daughter, the Lady Anne Carew, his ſole Executrix, who has ſince 
proved the Will, and taken upon her the Execution thereof. 

The ſaid Francis Coventry alſo died without Iſſue Male, fo that upon 

the Death of Earl Gilbert, the Defendant the prefent Earl of ' Coventry, 
became poſleſſed of divers Manors and Eſtates, under and by Virtue of 
the Limitations in the ſaid Will, ſubje& not only to the 5000 J. Mort- 
gages, but as the Plaintiff inſiſts to the 300 l. per Ann. agreed to be li- 
mited to the Plaintiff for her Jointure, and the Plaintiff *s Bill is to com- 
pel the Truſtees in the Mortgage to call in the 5cco l. in Order to lay 
it out in a Purchaſe, and to compel Sir William Carew, to give Real Se- 
curity for the 2 Ann. and to pay the 3000 l. Legacy. 

And as againſt the Earl of Coventry, that ſhe may hold and enjoy 
the Lands contained in the Settlement, intended to be executed for her 
Life; but in Ca& the Indenture ſo engroſſed ſhould prove defective, 
and not amount in Equity to a ſufficient Appointment, purſuant: to the 
Power, then that ſhe may have a Satisfaction out of the Earl's Real and 
Perfonal Eſtate. | ' $f 

That on the Hearing of the Cauſe the 18th of April, 1722, and ſe- 

veral Caſes being then cited, the Court was pleaſed to refer it to Mr. 
Conway, one of the Maſters of this Court, to take an Account of the 
Real and Perſonal Eſtate of Earl Gilbert, and how much came to the 
Hands of any of the Parties who were to be examined on Interrogatories ; 
and the ſaid Maſter was alſo to take an Account of the Debts of Earl 
Gilbert, unſatisfied at his Death, and alſo of his Legacies, and to ſtate 
the Real and Perſonal Aſſets, and alſo of his Debts and Legacies, and 
any other Matter he ſhould find Difficult, eſpecially to the Court; 
and when the Maſter ſhould have made his Report, this Cauſe was to 
come on again, to be heard thereupon, and alſo as to the 500. per 
Ann, claimed by the Plaintiff upon the ſaid Marriage-Articles, at which 
Time, (the Court being before attended with the Caſes therein cited) 
would deſire the Aſſiſtance of ſome of the Lords the Judges, and the 
Maſter of the Rolls, and all farther Directions were reſerved, until the 
Caſe ſhould come to be heard on the Maſter's Report. 

That the Maſter had made his Report, and thereby certified, that the 
Real and Perſonal Eſtate of the ſaid Earl Gilbert, amounts to 13,467 . 
* 9 4. at _— the 12001. > Intereſt due on the ſaid 

ortgage of Woolſton, 37921. 9 5. 7 d. paid, and to be paid b 
the ſaid Sir William Carew, in Diſcharge of Debts, Legacies and F ure: 

3 ra 
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Q, 


with Sir Sirenſbam Maſters was, that Earl Gilbert or his Heirs ſhould, 


Thomas, or otherwiſe, by good and ſufficient Conveyances in the Law, 


they could not come to a Court of Equity for a ſpecifick Performance, 


Eſtate ſhall go in Exoneration of the Real, which is to ſupport the 


ral Expences, beſides the Sum of 392 l. 13 3. 7 d. deſperate 
And the Plaintiffs Demands out of the ſaid 13,4677. 6 d. A 
follow, viz. 250 l. Annuity clear of Taxes, Jewels, Furniture, and 
other ſpecifick Legacies, amounting to 1448 L. 12. 7 4. zl, and the 
Demand of 500 l. per Ann. now in Queſtion, with the Arrears thereof 
from Earl Gilbert's Death, being four Years and upwards, © | g 
In this Caſe twas argued for the Defendant, that here was no Execu- 
tion of the Power limited in Earl Thomas's Will, becauſe the Covenant 


and would, at the proper Coſts and Charges of the Earl, his Execu- 
tors, or Adminiſtrators, according to the Power in the Will of Earl 


ſufficiently convey Lands to the Value of 500 l. per Ann. and that tho 


becauſe there was nothing ſpec — mae in the Covenant, to be 
{et forth as a Jointure, and that the Covenant was to be interpreted as a 
Perſonal Covenant, becauſe it was made with Maſters, his Heirs, Exe- 
cutors and Adminiſtrators, either 10 ſettle in Purſuance of the Power or 
otherwiſe, ſo that Earl Gilbert had his Election to fatisfie the Covenant, 
either by ſettling of the Lands under the Power by App intment, or 
by limiting any other Lands to the ſame Purpoſe; and According to the 
Circumſtances of this Caſe, he could not be faid to have made his Ele- 
&on, becauſe from 1715 to 1719, there was nothing done, nor any 
Requeſt by Sir Strenſbam, to ſet out any Parcel of Lands, in Purſuance 
of the Power ; and though about Fuly, 171 9, a Draught was prepared 
to be engroſſed, yet that continued to lie by, till Oœroler 1719, and 
was never executed; and he had an Animus deliberandi continuing, 
and had not taken hold of the Power, by appointing the Lands of Nool- 
vey and Woolſton, in Performance of the Covenant, ſince the Indentures 
were only engroſſed, and never executed; and in all Conveyances of 
this Nature, the Animus deliberand: muſt be ſuppoſed to continue, till 
the Act be completely executed; and the Power not being executed, 
*twas compared to the Caſe of Sangon and Williams, where Tenant in 
Tail for valuable Conſideration, covenants to ſell the Eſtate Tail and 
dies; a Court of Equity would not compel the Heir in Tail to execute 
ſuch a Conveyance, though there had been a Decree againſt the Tenant 
in Tail, to levy a Fine, and ſuffer a Recovery; and fo twas urged, 
that fince the Remainder was veſted, before the legal Eftate was execu- 
ted by Earl Gilbert, the Court would not compel the Remainder Man 1n 
this Caſe, to execute Conveyances in Purſuance of this Covenant; and 
here they quoted thoſe Cafes of Law, that fay the Powers that go in 
Derogation of the Remainders veſted, are to be taken ſtrictly, becauſe 
*twas looked upon as dangerous for a Court of na 77 to overthrow, by 
their Decrees, the Intereſt that was originally veſted in the Parties, by 
legal Conveyances, and the rather in this Caſe, becauſe there was a 
Perſonal, and ſome Real Eſtate to ſatisfie the Covenant; and this Cove 
nant is to be conſidered as a Debt, due from Earl Gilbert, on receivin 
his Marriage-Portion, and whenever there is any Debt, the Perſona 


4 Honour 


* 
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our and Dignity of the Family; and twas farther urged, that the 
Har being 8 bound in the W the Eſtate deſcended to the 
Heir, ſhould be firſt liable; but *rwas anſwered, and reſolved by the 
Court, that after the Statute 27 Hen. VIII. for transferring 'Uſes imo 
Poſſeſſion ; the Courts of Common Law held, that Powers of Revoca- 
tion of Eſtates executed, were to be taken ſtrictiy; and fo if not pur- 
ſued, they would not impeach or deftroy an Eſtate already executed by 
legal Conveyances; but in the Courts of Equity, they ſoon found that 
the Conſtruction was too Artificial, and not according to natural Equity, 
and ſo they conſtrued thoſe Powers as a Reſervation of ſo much of the 
ancient Dominion of the Eſtate, to be under the Controul of the Te- 
nant for Life, & cujus eſt dare, illius eſt diſponere; and as often as any 
ſuch Dominion is reſerved, the Terant for Life may contract about it, 
and when a Marriage Contract is made, as this was in Contemplation of 
the Execution of ſuch a Power, twas a Real Lien upon the Eſtate; for 
both the Marriage was had, and the Portion paid in Contemplation, 
that the Charge ſhould he laid upon the Eſtate, purſuant to the Power; 
and fo a Court of Equity may decree againſt the Remainder Man, be⸗ 
cauſe he claims under the Deviſe of Earl Thom 2s, whoſe Intention twas, 
that ſuch a Charge ſhould be induced on the Land, and the preſent 
Earl taking the Eſtate under the Will, takes it ſ Onere, ſo that-a 
Court of Equity may decree the Charge to be made good by the Re- 
mainder Man, Nenn tis decreeing a Charge in Purſuance of the In- 
tent of the Teſtator; and Equity, in ſuch Caſe, was obliged to make 
ſuch Decree, becauſe the CO was made, both for the Honour 
and Advantage of the Family, they could net marry according to 
their Quality, without having a Power to make fuch a Jointurt 3 and 
the preſent Earl takes the Benefit of that Power, by having ſuch: a Do- 
nion over the Eſtate, for his own Advantage, and ſo is obliged in Con- 
ſcience to diſcharge the Intention of the Leſtator, in the Behalf of 
Earl Gilbert : And this is not like the Caſe of Tenant in Tail, for there 
the Tenant ſells, and dies before Docking the Entail ; ſo that Equity 
can't relieve, becauſe the Statute binds a Court of Equity, as it does a 
Court of Law; but if the Vande creeps out of the Statute by a Reco- Ch. Ca. 294. 
very, the Courts of Equity have never permitted ſuch a fictitious Suit 2 Vent. 356. 
to overthrow the Title of the Heir in Tail; pay farther, if there was 
a Truſt in Tall, and the Ceſuy gie Truſt ſhould tovenant to conv 
for valuable Conſideration, there the Court of Equity would oblige 
the Heir in Tail to convey, becauſe” this is a Creature of Equity, 
and out of the Statute; and wherevet an Agreement is made, and 
Money paid, Equity does not conſider the Form ef Conveyance, but. 
takes it as it was actually intended, in che beſt Manner that could be 
conſtrued at Law ; for the ſubſtantial Part of the Agreement, is the © 
Price, and for that, the Right is transferred, and mhat o/gbt to be done, 
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is in Equity looked upon as done: And fo if à Man articled' for the 
Purchaſe of Land, and after deviſed all his Eſtate, it would not paſs 
the Lands in the Articles; and this Diſtinction was taken, that if it had 
a meer voluntary C nce,-the dime dzlihezxaadifhould” have 
continued *till the Conveyance was I but here being a Con- 
PR. tract 
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3 to ſettle in — 7 that wm when an "Fi; is = 
ſer out, it ſhall be preſumed to be an ran of that Contract, which 
in Conſcience he was gbliged to perform, ef; Ily in a Caſe ſo circum- 
ſtanced, ſince nothing can be objected to the Value of the Lands ; and in 
this Caſe, what the Perſons contracting had in See uns an 
Eſtate to de executed in Purſuance of the Power, and the Words or 
otherwiſe, are to be looked upon as Auxiliary, and to aid the Eſtate to 
be conveyed { ſo that if the Earl had ſettled or, purchaſed other Lands, 
in Order to be ſettled according to the Contract, he might have ex- 
onerated the Lands ſubjected to the Power by Earl Thomas's Will; 
and ſince the Real Eſtate now in Queſtion was mo rtgaged, *twas neceſ- 
fary the Covenant ſhould be large enough gh to bring: In all the Real and 
Perſonal Eſtate of Earl 3 in aid of the ſettled Eſtate, in Caſe of 
Defici ; and ſo the Covenant is not to be conſtru nſtrued on the one 
Hand ſo as to ſubject the Heir in the firſt Place, nor fo looſely, 
as if the Wo 1 Heir was only Matter of Form, and meerly the Wards 
of the Conveyancer, but hs Intention was, that he at his Election 
ſhould Have a-Power out of any other Eſtate to ſatisfy the Covenant; 
and after his Death, in Caſe the Lands contained in the Power ſhould 
got be ſufficient, that all other his Eſtate ſhould be ſub ect thereto; but 
ince Earl Gilbert did not ſettle any other Eſtate, —— he might have 
done to diſcharge the Contract, it remains as a Real Lien on the ſettled 
Eſtate, in the firſt Place, to bind the ſame as what the Parties had in 
Contemplation to bind the Contract; and this is not like the Caſes 
where Equity decrees that the Perſonal. Eſtate ſhall go in Exoneration of 
e Real, for the Reaſon, of that is, that the Perſonal Eſtate is the na- 
Articles in/ tural Fund for the Payment of Debts and Legacies ; and fo as far as 
- 7 that is not ſpecifically deviſed, it ſhall 8 -ooy : but the Articles of 
ei Earl Gilbert muſt not be conſidered as a Debt, but a Conveyahce of ſo 
not to be much of the Eſtate, over which he had a Power, becauſe his pri 
ow fs « Intention was to convey, and if it be conſidered in this Light, there 
a Convey- Can be no Application of the Perſonal Eſtate, fince there is no Debt, of 
— or Which the Real Eſtate was to be exonerated; and that this was the 
* Conſtruction of Powers in Equity, the following Caſes were quoted, 


| | Doftor Sarth verſus Lady een * 


er 6 Blanfrey ſettles Lands to > the Uſe of himſelf for Life, and 
— H inp Mey) as to Part to his Wife, for her Life, for her Jointure, then 
A Feat * to the Iſſue Male of his own | Body, with ſeveral Remainders over, 

*  with.a Proviſo, that if he ſhould have any you younger Children, it ſhould 

Sale © be lawful for him by Deed or Will, executed in the Preſence of two 
=. Þ Rea) *©* or more Witneſſes, to limit and appoint any of the ſaid Lands (except 
Eſtate. * thoſe of Amer ſuch Perſon, and for uch Eflates as he ſhould 
* think fit for raiſing 300 J. apiece for ſuch younger Childre 5 Filth to be pang 


at ſuch Times, in ſuch Manner, as he, b = 4 n 1. 


« declare, ALLEY ed — do ſo according Ye | Honey # 
« yeral younger Children, but did not make any ppojntment Rur 
- " + — 
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eed this was a Charge upon the Land, and bound the Iſſue in Tail, — 
1 72 ordered the 500 l e to be railed for the younger Chuldren 
« immediatel J 
Note, The Covenant in this Caſe was looked upon 6 as an Execurin 
* of ' the Apo tment in Parſuange oh: 4 n 4 
I = 
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ORD . had a power to ſettle a ' Jointure, n not exceeding 2 > ven. i 
1200 J. per, Aun. on his Marriage with the Plaintiff ;, he cove- Ken 
« - to ſettle on her 1000 J. per Ann. he ſends to his Steward to be — 
* informed of a Part of wa Lands to that Value; and ſettles accpning 
5.40 the Particular. 
After his Death, Kl appeared, that the Lands ſo ſettled, , were but 
«, 2004. per Ann. the Bill was againſt the Remainder Man to have theſe 
Id made up ic J. per . and t twas ng againſt 1 the Re- 


3 ; 


* mainder Man. 
Hollingſhead verſus Hollingſhead. San QIS 5 
2 A* n deviſes his Bftate jo gl. wich ſeveral Remainders over wich a Jwe j: 
Power to the Fg in le py to limit an of the Pre- 77: 4 
4 miſſes for a Jointure, ard Datike for che Bolte, 


one Molety 
„Life, whilſt an el — 5 hs halte en- 
« ters into Articles, Drone 5 
« for her ] Joungure,,. ut in the Articles, no. Notice was taken of the 


4 Power ; and before any Settlement made, Purſuant to this Power, $317 — 0 


5 \- tip Tenn l . Mn 
e Bi rought again Remainder, Man, to. e 011230 — 
—— e and. creed eee 1 ec id acht ban? 
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e 3 nbd WH Alford," wt 50 no to e 
tory 4 "EPA Tepaie 155 Life Re his. 0 Was's ny 
— * Geer, in al; Remain der to e e . Wi December 5, 
« firſt, and other Sons. wk 10 Tail: mainder to the Defendant, ; with a * 
« 2 Fa Gr Banks after the Dekh of Gregoy wichour Hine, 2 mak 
cf * ointure, 2185 * ib 
. © Francis marries ide Lite line of Greg — and belive Dont 
% covenants to make a Jointure on the CK ie n Wat this 
* Power when he hould come inte Poſſeſion. 
* © Gregory dies without Wae Male, and Francis fürth him.” 
dies without making a Jointure, or executing 14" Power.. 
* A Bill againſt the 8 ade, 
% cauſe Francis ſurviving, Gres ol mi; 


dou - bad covenanted to do o, and twas « al pes cob 
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Parker verſus Parker. 
Joe % A R. Parker had a Power to raiſe 50co I. for younger Children 
8 by Deed or Will, executed in the Preſence of three Witneſſes, 


« afterwards by Will, executed in the Preſence of two Witneſſes, he 
charged the Premiſſes with 8000 J. for his younger Children, and 
* *twas decteed good for the 7000 . 


So that in the principal Caſe *twas decreed, that the Plaintiff ſhould 
ſettle the Lands of Wookvey and Woolſton, in Purſuance of the Power, 
and that the Plaintiffs and the Defendants, the Heir and the Lord G. 
ventry, ſhould have their Coſts out of the Perſonal Eftate, becauſe Earl 
Gilbert ought to have ſettled during his Life, and the preſent Earl had 
only by his Anſwer, laid his Eſtate before the Court, and had joined in 
the Examination of Witneſſes, but the Plaintiff had examined only to 
prove the Allegations of the Bill. 


—ͤ—ũ—U— f —— - 


U 2. L a 8. Whitchurch verſus Whitchurch. 


on! J. Kc. Te V Dward Strode, Eſq; being p i 
1 a 6 , Eſq; being poſſeſſed of a certain Houſe and Lands, 
„ e CK E called Batecomb-Lodge, in the Pariſh of Batecombe, in the County of 

|" _ oe Pm for the Remainder of a Term of 3500 Years, in Truſt for 
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il 1 the Great one James Biſſe, who was ſeized of the Reverſion of the Premiſſes in 
|: _ Con. Fee Simple, and Biſſe having borrowed 3 50 l. of Edward Whitchurch, 
MOSK: ftruction of ſince deceaſed, the faid Strode and Biſſe by Indenture, dated the 20th of 


pan March, 1694, afligned the faid Term to the ſaid Edward Whitchurch, 
e. touching to ſecure the Repayment of the ſaid 350 J. and Intereſt, by the ſaid 


Wills, Ge. Biſſe unto the ſaid Edward Whitchurch, after which, the ſaid Biſſe bor- 
—— pf rowed of the ſaid Edward Whitchurch, the further Sums of 1c0 J. and 
mortgag'd 103 l. which together with the former Money due on the Premiſſes, and 
—_— the Intereſt due for the ſame, amounted to 600 J. and which were all 
Inheritance. Cliarged upon the Premiſes. 1 5 ; 
July.r, 16g9- By Indenture, dated the 1ſt of 205. 1697, reciting 627 J. to be 
© -- = then due; Biſz in Conſideration thereof, and of a farther Sum of 173 /. 
© -, tent'to him by the ſaid Edward Whitchurch, ratified the ſaid Term to 
the ſaid Eduard Whitchurch, redeemable on the Payment of 824 J. and 
Indenture of the ſame Date, granted and demiſed the Premiſſes to 
the Defendant Jonathan Whitchurch for 200 Years, from thenceforth 
in Truſt, for the ſaid Edward Whitchurch, as a collateral Security for 
me id 8246 © 1 Og 2 a 
December 21 Biſa by Indenture of Leaſe and Releaſe, dated the 21ſt and 22d of 
and 22, December, 1703, conveys the Inheritance of the Premiſſes to Seaman, in 
1703- Conſideration of the Sum of 1356 bs 6 d. 1 4 
June 3 and Seamm by Indenture of Leaſe and Releaſe, dated the zu and 4th of 
4, 1705. —— 1706, ber Inheritance of the Premiſſes to Ediaurd 
bitchurch, in ideration of the Sum of 15101. 15 5. Ant 
EE 
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And afterward Eduard Whitchurch, by a Will of his own Hand 
Writing; but not [publiſhed in the Preſence. of Witneſſes, gave unto 
Elward Whitchurch, ſen. all theſe Lands and Premiſſes, called Bare- 
comb-Lodge, - to him for Life; Remainder to the Defendant Edward 
1hitchurch, jun. in Tail Male, and made Foſeph Whitchurch Executor 
of his Will, and died without Iſſue, leaving the Plaintiffs his Heirs at 
Law, being Daughters of his Brother James Whitchurch, ah 

The Queſtion is, Whether this Will, that has conveyed the Lands in 
this Form, (that is) to Edrward Whitchurch, ſen. for Life; Remainder 
to Edward: Whitchurch, jun. in Tail, be a good Conveyance to paſs 
the ſame. 6 and 

The Words of the Statue of ' Frauds and Perjuries are, That all De- 
viſes and Bequeſts T4 any Lands or Tenements, deviſeable either by Force 
4 the Statute of Wills, or by this Statute, or by Force of the Cuſtom of 

ent, or the Ciiſtom of any Borough, or any other particular Cuſtom, 
ſball be in Writing, and ſigned by the — ſo deviſing the ſame, or by 
ſome other Perſon in his Preſence, and by his expreſs Directions, and ſhall 
be atteſted and. ſubſcribed in the Preſence of the ſaid Deviſor, by three or 
four credible Witneſſes, or elſe they ſball be utterly void, and o no Effect. 

This Deviſe is within the Letter of the Law; tis a Deviſe of an 
Eſtate of Freehold and Inheritance, and ſo made void by the Statute. 

A eviſe of a Term is within the Letter, but not within the Meaning 
of the Law; the Reaſon is, becauſe Terms would go to the Executors, 
and a Will without theſe Solemnities, would conſtitute Executors, in 
whom a Term for Years would veſt, and fo ſuch Wills might diſpoſe 
of ſuch Terms for Years away from the Executors. = 

2 was not the Intent of the Statute, to alter the Courſe of Perſonal 

tes; 

But whenever Lands would deſcend to the Heir, the Statute has con- 
ſtituted, that the Will which is to have the Intendment to diſinherit the 
Heir, ſhould be made with the Solemnities of Subſcription, and of three 
Witneſſes. | 

Now this Will is deſigned to diſinherit the Heir, and alters the 
Courſe of Deſcent, ſince there is a Deviſe for Life, with a Remainder 
in Tail to other Perſons. | 

If there had been no Deviſe, the Eſtate muſt have deſcended to the 
Heir, and the Deſcent of the Inheritance would have carried the Term 
along with it, and it would be drawn down by the Deſcent to the Heir 
at Law, as an Appendix to the Inheritance. | 

Can a Will made void by the Statute, alter the Deſcent of the Inhe- 
ritance, or cut off the Term from the Inheritance, ſo that he who has 
a Property in the Inheritance, ſhall not have a Property in this Term? 

A void Will is as no Will at all, and if there had been no Will, the 
Inheritance had deſcended to the Heir, and the Term along with it. 

But 'tis ſaid, that the Term not being merged, and that the Perſon 
having the Inheritance and Term both in him, though the Will will 
not be good to paſs the Inheritance, yet *twill be good to paſs the Term 
at Law,  fince the Term was not merged in the Inheritance, and he 
that had the Dominion over _ has by this Inſtrument in Writing, 

LE X 


ſhewed 


4 


— = 


170 Term. Paſcha; 8 Gxoxck I. in Chancery. 


Anſwer. 


ſhewed his Intention to diſpoſe of it. And ſo ſuch Intention. accord 
ing to natural Juſtice, ought to take Place, eſpecially againſt his Heir 
who is to be conſidered only as a Voluntier. WN 
The true Diſtinction is what has been already laid down, that a Will 
without the Solemnities of Subſcriptions or Witneſſes, will alter the 
Condition of the Executors; but it can't alter the Condition of the 
_ becauſe the Heir is not conſtituted by the Will, but diſinherited 
. | ; 32711158“ { \ | 
fk that *till the Solemnities are compleated, the Will quoad, the 
Heir is only in feri; and if in feeri, {till remains under Deliberatio 
*till thoſe Solemnities are compleated. G 
; Ang that 8 — * of all ſol&mn Inſtruments, that till 
they are compleate their proper Solemnities, they remain ä 
— 7 acer of "ay ara 0 1 8 1 
And ſo *twould be a ſtrange Conſtruction, that this Will, which 
was only a Preparation, and was ſtill under Deliberation, whether he 
ſhould diſinherit his Heir or not, ſhould be conſtrued actually to diſin- 
herit him, by taking away the Term, which would have gone along 


with — Nr > DE WRT 4d 

No will ſay, that thou is Mortgage Term was 
that yet it 5 gone to the Executors 2 * when a Fawn. 
purchaſes the 7 Redemption, the Land ought to be governed 
by the Rules of the Real Eſtate, it becomes a Real and inheritable Pro- 
perty, it is no longer a Perſonal Property, nor to be governed by Rules 

longing to Chattels only, | ü f 

If it ſhould be conſidered ſometimes as Real Eſtate, and ſometimes as 
Perſonal, be ſometimes governed by one Set of Rules, and ſometimes 
by another, and the Courts of Equity might deſpotically, or for vari- 
ous Motives, change it from one Channel to the other; I am afraid it 
would make Things too Arbitrary, and Properties would be brought 
into Confuſion. / ett 

But however that be, tis plain in this Caſe, that the Term was con- 
need to the Inheritance at the Time of the Deviſe, and had there 
been no ſuch Deviſe, a Court of _ would have carried the Term 
along to the Heir, and not have ſuffered it to go to the Executor. 

Shall not the Court ſo a& by the ſame Rules, when the Statute has 
made it void 2 The Court of 2 that is bound by the Statute, muſt 
ſurely look upon it as no Deviſe in Prejudice to the Heir, ſince it has 
not the legal Solemnities required by that Statute. mY 

But *tis ſaid, that Edward Whitchurch having the Dominion of this 
Eſtate, he has ſhewed his Intention to paſs it to his younger Brother and 
Nephew, and it would be againſt natural Juſtice, not to make ſuch a 
Conſtruction, as would comply with his Intention. 

I think this Reaſon is againſt the Policy of all Civil Laws, which 
provide againſt Conſtructions of this Kind. 

For all Solemnities in conveyancing, are appointed to hinder the Par- 
ties from Surprize, and ſo, though the Party's Intention is never fo 
ſtrong, yet till he has perfected the Inſtrument according to the Solem- 
nities required by the Law, the Intention goes for nothing. Al 

| 2 WW. 


All ſuch Laws as have been appointed to reſtrain the natural Domi- 
nion, have been very reſtrictively conſtrued, becauſe Solemnities that 
are appointed, are to h:nder Fraxd and Telgte ip the Proof dt In- 
proper Inſtruments, and hindering the Party Higitel 
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Indeed a Feoffment without the Solemnity of Livery, would ahcientix 


amount to a Covenant to ſtand ſeized, but that was where à Price was 


paid, and ſo the Party was under an Obligation of Conſcience, .ſpeciti- * 


cally to perform the Contract, and to transfer with Solemnity*'; but it 
is not ſo in the Caſe of a Will, where the Conveyance is meerly gra- 
tuitous, nothing paſſes by the meer Intention, till the Party Has con- 
veyed it with the legal Solemnity of Subſcription and Arteſtation. 
There Was no Will of Lands at Common Law, Wills came in by the 
Invention of Uſes, which is a Creature of this Court, and when theſe 
Uſes had ſupplanted the Tenures, then by 27 Hen. VIII. they thought 


to aboliſh them, and to turn the Uſe into Poſſeſſiun. 
ret they thought it convenient to leave a Liberty of deviſing; 
and ſo by the 32d of H. 8. Cap. 8. they gave them leave to deviſe 
their Soccage Lands, and two-thirds of their Knight Service Lands; 
but no particular Solemnities were appointed but by writing only. pt 
This created a great Inconvenience, for there was much Perjury in 
ſetting up of Wills; and ſo they thought it neceſſary to conſtitute legal 
Solemnities, by the Subſcription and Atteſtation of Witneſſes; and 
Sir Matthew Hales and Sir Lionel 'Fenkins, who prepared this 'Stature, 
choſe to take the Plan of a Roman Law: For though the old Civil 
Law required ſeven Witneſſes, yet after that, the Conſtitution of the Em- 
peror Leo, Tit. 41. reduced it to five, and in all'Country Villages to 
three ; and ſo they took the Conſtitution of the Civil Law, as it ſtood 
relaxed by thoſe Genn E 
p The Court of Equity has always conſtrued Truſts to be within the 
. tatute. Jo -4 SW. di3 331 FY 
And in the Caſe of Tiffen and Tiffen, 2 Ch. Caf, 49, 50. and in the 
Caſe of Langhton 156, they would not divide the attending Terms 
from the Inheritance. | Td . 
'Tis ſaid that theſe Terms will paſs at Law ; but they won't paſs 
unleſs the Teſtator deſigned to ſever them from the Inheritance, which 
is not the Caſe here. ES of ily | 
They won't paſs when the Teſtator plainly intended to paſs the In- 
heritance and not the Term. | N . 2, 
They won't paſs where they would not go to the Executor; but 
muſt go to the Heir if they were undeviſet. Rf thei 
The breaking of theſe Terms from the Inheritance by a Will, with- 


out Solemnities, would actually be of dangerous Conſequence, eſpeci- 


ally where the Intention is not manifeſt to do it, and where there is no 
Neceſlity for it, either for Payment of Debts, or Portions for younger 
Children, Oc. 2a 1 8 8 


This Deviſe for Life with a remainder in Tail, was only in fieri, : 
and the Animmus Deliberandi continued till the Subſcription, and till it 
was publiſhed in the Preſence of Witneſſes ;- and fo the Statute operates 


upon it to make it void, 
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AA. $5 192 - 41 — ee 15 Shafcbury. 0 
DD He 1644 5 Hoe eos; Fa 
_ 72905 Fo = late Earl of Saftabury, the burg Father, i ki Wit, 
| and Raymond, dated December 10, 1710, en Sir Robert Eyre, Sir Job 
— Copy, and Faſp er Stanbo 1 „Eq, rwards Lord Stanh anhope, Guardi. 
ans oy the _ Earl, ti ha Age e of 21 Years, Sir Robert. Eyre pre- 
ferred his Bill in Wa Court, proved the Will, and the Court or- 
dered the ſame to be performed. Sir John Cor ty and Lord St, 
died ; and there happening a Diſpute between the . of Shaft.chury 
and my. Lord Chief Baron Eyre, concerning the Guardianſhip, on r= 
28th ay; February, in the gth of the King, the Court declared the 
of Guardianſhip to be in my Lord Chief Baron, and that —— 
ſhould be done in Relation to the Care and Education 3 the ſaid Ear 
without the Direction of my Lord Chief Baron. Lord Chief 
— the 22d of March laſt, preferred his Petition to 15 Court, ſet- 
ting forth that the Earl of Sbaftabury was married to the Lady Suſanna 
Noel, Daughter to the Earl of. Gainsborough, without his | fy 
Fon Tear upon which, and. the Affidavits thereunto e dhe 
Counteſs "af Gainsborough and Lady. Sh Ours as, likewiſe the Earl, 
; were. ordered to attend; and the — $ of Shaftsbury likewiſe pre- 
ferred her Petition to diſcharg e the Order of Ne 20 28th of February, in 
i gth of the King; ; and in 7 this Caſe there have been four Queltons 
made. 
1. Whether the Court has Juriſdi8ion to declare the Right of Guar- 
Soul in this Caſe. 
ether the Court could declare it by Petition, or whether it 
PF by Bull. 
3 this be a legal Declaration of the Right of Guardi ian- 
tip; (that is) whether it will ſurvive or not. 
hether theſe Ladies, or either of them, are in N ne 7 
theCoure her the Court has Juriſdicti 
f Oueſtion. Fir ether the Court has Juriſdiction. 
* New touching the Wardſhip at Law, there was a two-fold Ju- 
riſdiction. 
The Firſt was, When the Tenures were in Being; and there till the 
Court of Wards: was erected, the whole uriſdiction of the King's 
Wards, where the Lands where held in Chivalry, was under the Ju- 
riſdiction of this Court. 
So likewiſe, in Relation to Subjects, this Court determined, touch- 
ing the Wardſhips of the Body, who was the prior, and who was the 


ed ſterior Lord. 

F 4 ef or the Wardſhip of the Body, of the Heir went to the Lord who 
oi | „ NN 7%, had the prior Homage, and that was determined in the Court of 
wry , Chancery, where ſeveral Lords applied for the Writ of Raviſhment, 
4 | ney 1 , which was an rl 1 
12 — , "But ti Sort of Guar ianſhip was 2 Sort of Dominion of Maſters 
—— 4: over Servants and Vaſſals, and was introduced among the Gotbick Na- 

EE . 3 : tlons 
ll 8 ee, eee, . | 


ps of 
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| ons, to breed them to Arms; and it was a great Burthen upon the 
People, and is fallen now with the Tenures. N 

But the Crown has another Juriſdiion, and that is as Pater Patrice, 


asa Father over his Children. | | 1.2553 £6135 
The King has a Right to take Care of Infants, Lunaticks, and Idiots, 
that cannot take Care of —_— and on Care N exerciſed 
otherwiſe than hy appointing proper Curators or Committees. 
i . 2 2 „el 4, de Tutelis, ſpeaking of Infants, quidam Fits, 
ſub Cuſtodi Parentum &. proximorum Conſanguinorum, & illis dantur 
Cuſtocles de jure gentium. 2 
So Brafon, treating of this Matter, Lib. 2. Cap. 38. Fol. 86. Nunc Bratton; 
autem dicendum, Kc. de illis qui Minores ſunt & infra etatem, & quos 
oportet efſe ſub Tutela & Cura aliorum, eo quod ſe ipſos regere non no- 
runt, & quorum quidam debent efſe ſub Cuſlodia Domini cum Terris & 
Tenementis, que ſunt de Feodo coram & quidam, ſub Cuſtadia Parentum 
&- Proximorum, Conſanguinorum, ut predift* eſt, & quibus dantgr Cuſtodes 
aliquando de Jure, de Antiquo Feoffamento, et aliguando Curatores ab 
Homine. ea. hu Ns, 
Thus Stamford, in the 37th, of the, King, the Protection of all Stanford, 
his Subjects, and of all their Obods, Lands, and Tenements ; and ſo 
of ſuch as cannot govern themſelves, nor Order their Lands and 
Tenements, his Grace, as a Father, muſt take upon him to provide for 
them, that they themſelves and their Things may be preſerved ; and 
he quotes Fitzberbert, 232, that the King is bound of Right to defend 
his Subjects, their Goods and Chattels, Lands and Tenements.; and 
that every one is in the Protection of the King, who has not forfeited 
it by ſome Offence, Now how can the Infants be protected by the 
Crown, but by aſſigning them proper Guardians where it is diſputable. 
Lord Coke ſays, in Beverly's Caſe, 4 Rep. 126. that the King ſhall 
have the Protection of their Goods and Chattels as well as of their 
Lands, and compares it to the Caſe of an Ideot, 1 „ 
Nobody has ever doubted the Iuriſdiction of this Court, in the Caſe + <4 ©5755? 
of Ideots, and Lunaticks Zind indeed I ſhould have thought this Point = Z% eo. . 
had been at Peace, 2 to the Infants, when it was ſettled by Lord . . . . 
Somers, in the Caſe of Bertie and Falkland. TW | HELL a4 by a 0nd —, 
: — are — — — wherein this Court has de- 3 Ot. Set. 
termined, touching the Guardianſhip of Infants; as in the Caſe of Free- n 
man and the Biſhop of Oxford, the 5th of bo „ 1719, where the why =P FIG 
Biſhop of Exeter, ſurviving Guardian to the ather's Will; applies to + * 8 
the Court, and the Infant 1s ſent from Oxford to Cambridge. — IF m—_— 64> 
And in Vernon and Vernon's Caſe, 10 Geo. 1. ſeveral Orders were made 73 &, fe / O. 2x 
upon Petition; and among the reſt, one upon Petition, that the Infant. 342 
was converſant with the Daughter of the Guardian, that he ſhould be 
immediately ſent for, and ordered forthwith to Eaton Schosl. | 
And in Aneſley and Aneſley's Caſe twas ordered, to take the Infant 
from the Mother; and a Sequeſtration againſt the Duke of Buckingham 
and the Mother, for not oduting the Infant. = | 7 5, 
Now as the King has the Protection of Infants, I don't ſee any other 
Protection can be, than by aſbgning them their Guardians; — where 
15 MN c ſhould 
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ſhould that ProteQion be exerciſed but in that Court where Cue is 
taken of all Perſons under natural Diſabilities ? 


| Natural Al- The very Notion of natural Allegiance ſeems to be founded on this 


legiance. Protection that is due from one born here, though he goes into a fo. 
reign Country, and lives under, and takes Oaths to another Prince, 
And why ? Becauſe 1t 1s a Debt of Gratitude, due for the Protection, 


1 which the Infant receives at his firſt breathing vital Air, ſince Care is 


ſuppoſed to be taken of him, by appointing proper Guardians to ma- 


ne nage him and his Affairs. 


And I preſume that the Law, that the next of Kin to whom the In. 
heritance ſhould not deſcend, ſhould be Guardian, was taken up ori- 
ginally as a Rule of Reaſon in this Court, and by Uſage came to be 
the Law of the Land : For I have look'd into the Books of the Civil 
Law, and all the foreign Feudiſts, and their Rule is, that he that has 
the Right of Succeſſion, has the Guardianſhip, ubi Succeſionis Emoly- 
mentum ibi & tutele onus efſe debet, 28 Edw. 1 C. 1. ſeems to be only 
an Affirmance of the Common Law. 

There are often Diſputes who are the next of Kin, or who is the 
proper Guardian? That muſt be determined ſomewhere : And where 
can it be determined but in this Court, where all Perſons under Diſ- 
ability are protected. 

Second Queſ- The ſecond Queſtion is, Whether the Court can declare the Right 

_ of Guardianſhip by Petition, or whether it muſt be by Bill. 

Objection. "Tis ſaid, That if the Right of Guardianſhip could be determined by 
Petition, it muſt be determined by Affidavits, where the contrary 
Party has not the Liberty to croſs examine. 


1 Anſier. is agreed, That in all Caſes where tis neceſſary for the Crown 


immediately to interpoſe, it muſt be determined upon Order; for other- 
wiſe there can be no Proviſion for the Infant, during the Time of the 


So there is a Neceſſity, in ſome Caſes, that, jt ſhould he determined 
upon Petition. ; In 
5 But in this Caſe, _ in Fa& are Guardians, n 
n= Already in a Cauſe inſtituted by Bill and Anſwer ; o there can 
*. — no Diſpute touching the Fact; and ſo the Right is properly determined 
— — upon Petition. v— 
Thi 


ern Queſti» The third Queſtion is, Whether this be a legal Declaration of the 


— * 


* 
- 


I Right of Guardianſhip ; that 1s to ſay, whether it will ſurvive or not, 


On. 
l, e be And here it has been argued, that the Guardianſhip is a naked Authority, 
and ſo cannot ſurvive, But, ; 
Tis agreed, That if it be an Authority, coupled with an Intereſt, it 
will ſurvive. 
Indeed, in the Civil Law, they looked upon it to be a naked Autho- 
rity ; but yet where there were ſeveral Guardians, and one only gave 
Security, *twas executed by him alone. See Vinius, Tit. 24. de Satiſ- 
faTione Tutor & Curator. ; 
But if it were an Authority, 'tis not like an Authority to do a ſingle 
Act, where it muſt be done by them all, becauſe tis the Will of the 


Party that authoriſes them all, and ſo one alone can't execute It But 


—— — — — — — —— CE 
Term. Paſchæ, 8 Gkoxck I. in Chancery, 175 __ 
at in this Caſe, the Authority muſt, from the Nature of the Thing, 

be join and ſeveral : For one Shins muſt receive the Money of the 

Infant, and not meet altogether for that Purpoſe. | 

And were it an Authority, or were it not, tis to be conſtrued joint 

and ſeveral. Elſe the more Guardians were appointed for the ſecurity 

of the Infant, he would be the leſs ſecure, becauſe upon the Death of any 

one of them, the Guardianſhip would be at an End. 

But no Doubt, with us, it muſt be reckoned an Intereſt. 
For the Law has appointed Remedies, both droitural and poſſeſſory, 


to recover the Guardianſhip. , p 
Firft, Droitural. And that was the Writ de Cuftodia Terre & Here- 


dis : And Fitzherbert has compared the droitural and poſſeſſory Action, 
in the Title de Cu/todia Terris & Heredis, Fol. 133. 

The Statute, Merton, Cap. 6. provideth, That in the Writ of Right 
of Ward, the Plaintiff ſhall recover the Value of the Marriage. : 

Secondly, Poſſeſſory. And that, at Common Law, was the Action 
of Treſpaſs; and in this, at Common Law, he could only recover 
Damages for his Ward, and not the Ward itſelf. | 

The Statute of Weſt. 2 C. 35. = a Writ of Raviſhment of Ward, 
in which the Plaintiff recovered the Body of the Heir, and not Damages 


only. 

And by the Equity of Weſt. 2 C. 24. a Writ of Raviſhment lay for 
the Guardian in Soccage, as a Writ in Conſimili Caſu. | | 

Every Body will allow the Guardian in Chivalry had an Intereſt ; 
and if the Guardian in Soccage would have the Writ in Conſimili Caſu? 
he muſt have an Intereſt alſo. | 

And a Man may as well have an Intereſt of Honour, which every 
Perſon has in Relation to his Family, as an Intereſt of Profit. | 

And it appears in 3 C. 37. Ratcliffe's Caſs, that the Father had an 
Action of Treſpaſs for taking away his Son and. Heir, quare Hlium G- 

| Heredem rapuit, though he was not, in Propriety of Speech, counted 
the Guardian : For the Heir was look'd upon as Part of the Family ; 
but the Father, however, had an Intereſt in the Son, and ſo it was 
Treſpaſs to take him away. | 

But the Father had not a Writ de Cuſtodia Terre & Heredis, becauſe 
the Father was no Guardian ; nor was there any Need of a droitural 
Action, becauſe he was always in Poſſeſſion of his Son; and ſo an 
Action of Treſpaſs lies for the marrying his Heir apparent, whether Quere. 
be be within Age, or 7 4 Age; becauſe tis an Injury to marry, and 
deſtroy the Ho is Family by an improvident — Fitz. 
Abr. Tit. Garde. 32. 

And this lies even againſt the Lord: For the Father had the Cuſtody 
againſt the Lord. For the Father being Tenant in Chivalry, could 
breed his Son to Arms; but no collateral Anceſtor had the Cuſtody 
againſt the Lord, | 

And therefore this makes the Difference that is mentioned in Rat- 
clifſe's Caſe, that a collateral Anceſtor may have a Writ of Raviſh- 
ment againſt any Perſon that raviſhes conſanguinoram &. hæredem; (that 
5) his Heir apparent; becauſe that is an Injury to himſelf, 

4 hs | Tn But 
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But the Action does not lie againſt the feudal Lord, becauſe he had 
a Right to marry him, 
And every Man may be ſaid to have an Intereſt in his Heir apparent, 
becauſe a7 Arm imports him more, than to continue his Name in pro- 
per Repreſentatives. | 
But the Father, at Common Law, could not appoint a Guardian, be- 
cauſe the Law had appointed a Guardian, whether the Father was Te- 
nant in Chivalry or in Soccage. | 
firſt Law that gave the Father a Power of appointing, was 


Th 
46 Tg & M. Cap. C.. the Words of the Statute are; * That 


_ conſtrued to be a naked Authority. 


and Teſtament, to appoint the Cuſtody and Tuition of his Child or 


Nobody ſhall take away any Maid or Woman-Child unmarried, be- 
„ing within the Age of 16 Years, out or from the Poſleſſion, Cuſtody 
or Governance, and againſt the Will of the Father of ſuch Maid or 
« Woman-Child, or of ſuch Perſon or Perſons to whom the Father of 
* ſuch Maid or Woman-Child, by his laſt Will and Teſtament, or by 
any other Act in his Life-time, hath or ſhall appoint, aſſign, be- 
* queath, give, or grant the Order, Keeping, Education, and Gover- 
&* nance of ſuch Maid or Woman-Child,” — 
This gives an Authority to appoint the Cuſtody of a Female Child 
for a ſpecial Purpoſe. He that takes away the Female Child, and 
marries her or deflowers her, 1s an Offender within that Statute. 


So this being a Cuſtody for a ſpecial Purpoſe, it was properly enough 


Therefore I take the Caſe in Poph. 204, to be good Law; That when 
two Perſons are appointed Guardians, by Authority of this Statute, 
and one of them dies, 1t will not ſurvive, becauſe that Statute gives an 
8 to a ſpecial Purpoſe, to make the Raviſher criminal within 

t LAW, 1 

But the 12 Car. 2. C. A. gave the Father a Power, by Deed executed 
in Writing, or by A& executed. in his Life-time, or by his laſt Will 


Children, till the Age of 21 Years, and ſuch Diſpoſition of the Cuſtody 
to be as good and effectual againſt all and every Perſon claiming the 
Cuſtody of ſuch Child or Children as Guardians in Soccage, or other- 
wiſe, and the Perſons to whom ſuch Cuſtody ſhatl be diſpoſed, to have 
a Writ of Raviſhment of Ward, or Treſpaſs. | 
This Statute was formed by Sir Matthew Hale; and when Ward- 
ſhips were taken _—_ OO Guardians ; and 
this Teſtamentary Guardian, by the Rules of the Civil Law, was to take 
Place before all others. 
But our Teſtamentary Guardian is not a naked Authority, but is 
made after the Model of a Guardian in Soccage, and by Conſequence 
an Intereſt paſſes to the Guardian. 
by ths = Act (Rights) given to the Guardian in Soccage, are given 
this Law. 
But *tis ſaid, that every Intereſt is aſſignable, transferable, or de- 
viſable, and that the Guardianſhip is not ; and therefore it is a naked 
Authority, and not an Intereſt, 


A Every 
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as to aſſign or transfer it. ene 
But the Guardian in Soccage, has no Intereſt of Profit; it is an Intereſt 
of Honour, and for the Honour of the Family, committed to his next 
of Kin, and therefore is inherent to the Blood, and can't be aſſignable. 
' Becauſe a Stranger could not have that Intereſt, to take Care of the 
Ward;-nocihave it at Heart. 109 go 
The Guardian in Soccage was accountable to- the Infant, when he 
came to the Age of 14, and he could not transfer that Account to 
another. * * 2 
Ihe Teſtamentary Guardian, as is ſaid, is formed after the Manner of 
Guardian in Soccage, and comes inſtead of him, and is in Loco Parentis. 
Therefore, though it be not aſſignable nor transferable, yet it is ſuch 
an Intereſt as ſhall ſurvive. 83 


t the Perſon who is the Owner, ſhould have Dominion over 


Intereſt of Profit is aſſignable, becauſe it is the Nature of Pro- * 


. 
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. 3. . (3 OS. 


The fourth Queſtion is, Whether the Ladies, or either of them, are in 4th Queſtion; 


Contempt of the Court. 

And tis very plainly ſworn upon the Lady Shaftsbury, that ſhe has 
owned, that ſhe has ſeen him married and bedded, 8 

. Mether s. being. preſent in this Caſe, is a plain Evidence of Aſ- 


And the Mother can't marry her Child, without the Conſent of 

e Teſtamentary Guardian, | | 
For the Father who had the Power over his Child by Law, has 
placed it under the Power of the Teſtamentary Guardian. 

Therefore it is taken out of the Power of the Mother. 

But tis objected, that this Lord Shaftsbury has married the Lady 
Suſannab Noel, a Lady of Birth, Quality and Fortune, and therefore is 
2 without Diſparagement, and that this will be no Contempt of 

e Court. | ; 
When the Ward is put under the Protection of this Court by the Te- 
8 Guardian, it is a Contempt of the Court to marry him, 
without the Conſent of the Guardian. | | 
It is a Breach of Filial Duty, for Children to marry without the Con- 
ſent of the Parent. | 

The Teſtamentary Guardian 1s in Loco Parentis, and he having put 
the Ward under the Protection of the Court, tis then a Contempt to 
marry him without the Guardian's Conſent ; and the Contempt being 
in marrying him without the Conſent of the Guardian, an improvident 
—_— is only an Agravation of the Offence, if that had been the 
E. | 5 
There is nothing in the Objection, that the Mother has the natural 
00 over her Son, and that Jura Sanguinis nulla Lege Civili poſſunt 

1M. 

For the Father whilſt living, was the Head of the Family ; he had 
Power over his Child and he might diſpoſe of him by Law. And 
tis the Duty even of the Mother, to pay that Reſpe& to the Memory 
of her deceaſed Husband, as not to marry her Son, without the Con- 
ſent of the Guardian, appointed 25 the Faber, 
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And when the Child is by the Guardian put under the Protection of 
this Court, it will be a Contempt even of the Mother, to marry him 
without the Conſent of the Guardian. 11,13." en . 
sto the Lady Gainsborough, this Contempt is not ſworn upon her 
or an Order for Sequeſtration, in the Cafe of a Peer or a Commir- 
ment, in the Caſe of a common Perſon, is a judicial A& of che Court, 
and therefore muſt be founded upon a proper Affidavit, as I apprehend. 
The Order is the Judgment of the Court, the Sequeſtration or Com- 
mitment, js but the Execution of 1t. e ki gend) 240 | 
And therefore the Judgment is to be founded upon Truth, and not 
upon Conjecture on). 5 ig s 
For if ſhe be examined upon 1 — Interrogatories, this will not 


make good the Determination of the Court, by a Matter ex poſt fatto, 


ds | 
* 


fou 


Coram King Chancellor. 


The Caſe of Birmingham School. wh 
n 2. A; tg, AU (ag, vs Ga. J. 

ING Edward the VIth, inte. ing to erect a Free- School at Bir- 
N by Letters Patents, bearing Date the 2d of Jana, in 
the 5th ear of Bert grants and ordains, that from henceforth 
there ſhall be a .Grammer-! in Birmingham, that ſhall be 
called the Free. School af King Efward the Vith, for the Education of 
* Youth in Grammer, and gid erec and oxdain, that the School 

ould continue for ever, under a Head Maſter and Uſher ; and that his 
Intention might take the better Effect, he incorporates 20 of the Inhabi- 
tants of Birmingham, who were to be, and to be called the Governors 
of the Poſſeſſions, Revenues and Goods belonging to the School, and ap- 
points by Name 20 Men to be the firſt Governors thereof, who were 
incorporated by the Name of the Governors of the Poſſeſſions, Reve- 
nues and Goods of the Free- School in Birmingham; and if any of them 
died, or removed from Birmingham, others were to be elected in their 
Places; and he grants to this Corporation, ſeveral Lands mentioned in 
the Charter, to hold of him and his Heirs, of the Caſtle of Warwick, 
in Soccage, by the Rent of 20 5s. and he grants to them a common 
Seal, and that they ſhould anſwer before all Judges, by the Name of the 
Governors of the Poſſeſſions, Revenues and Goods of the Free- School of 
Birmingham ; he gives them Power to appoint the Maſter and Uſher, and 
that they, with the Conſent and Advice of the Biſhop of the Dioceſe, 
ſhould make fit, and hold ſome Statutes and Ordinances, for and con- 
cerning the Order of Government of the Maſter and Uſher and Scholars 


of the ſame School for the Time being, and concerning the Stipends 


and Salaries of the ſaid Maſter and Uſher, and all Things concerning 
the ſaid School, and the Revenues and Profits thereof, with a Licence 
to purchaſe in Mortmain, &c. His 


* ah 
—_— 


— | X = p 


His preſent Majeſty, by a Commiſſion dated the 28th of N 
7 Yon 2 directed to the Bilbap of Litchfel@ and 
Coventry, and others, reciting the ſaid Charter, and reciting, chat che 
Election of the preſent Governors of the Poſſeſſions and Revenues of the 
Free- School. and of the Maſter and Uſher, were not made according to 
the Form of — Patent; gives Power and Authority to the 
Commiſſioners, or. any four af them, tam per Surnamentum probor” & 
Legal Homin quam per Depoſition” & corum Let. to examine with Effect. 
concerning the Lands and Tenements, and Rents belonging to the ſaid 
School, and how they were diſpoſed and what remains in their Hands, 
and of what Value, and if any Accounts were taken of ſuch Rents, and if 
ſuch Accounts were juſt, and to appoint and preſcribe ſuch Orders and 
Statutes, for the good Government of the ſaid Free- School, as they or 
any four of them ſhould think expedient, and if upon the Inquiſition or 
Examination, there were found any Abuſes or Mifapplicatibn of the 
Charity, they ſhould attend diligently, concerning the Premiſſes, and 
execute all Things relating thereto, with Effect, circa Premiſſu diligent 
iutendatis eaq, omnia & ſingula faciatis & exequimini cum effettu in for- 
ma predid', and that they thould return what was done upon the Com- 
— Yom into the Court of Chancery, „155 rs le 

There have been two Queſtions principally made in this Caſe. 

Firſt, Whether the King has a Viſitatorial Power over this Corpora- 

* ry" this Commiſſion be a legal Commiſſion 
Firſt, Whether the King has a Viſitatorial Power over this Corpora - 
tion? *Tis plain that the Viſitatorial Power came over to us from the 
Civil and Canon Law; and they had in the Civil Law, after the Empire 
became Chriſtian, Spiritual Houſes, which were ſubject to Rule and Order, 
and they were expreſly viſitable by the Biſhop of the Dioceſe; this is to 
2 in — Code, rar I. Tit. 4 _ Monaſteria degium ſeu Conſentur 

| Epiſcopas Territorum ſuorum & Abbatum quidam curam gerunt Epi ſcopi 
— vero Abbates. 1 ; Fn "pi 1 

By this Law, the Biſhops were obliged to ſee that the Monaſteries 
ſhould keep to the Rules of the Order; and if they did not, they had by 
their Epiſcopal Juriſdiction, a Power to deprive them; and ſo it ſtood 
till the Popes, by their Encroachments, pretended to viſit them by 
their own Legates. | 

Secondly, As to bans ncorporations, as Lazars Houſes, Infirmaries, 
and Colleges for the Education of poor Scholars, they likewiſe by the 
Civil Law, were ſubje& to the Viſitation of the Subject or Chriſtian 
Epiſcopus Archidiaconus. This may be ſeen in the Code, Lib. 1. Tit. 3. 
Cap. 35. And likewiſe Code, Tit. Laus 42. Secf. 6, 7, 8, 9; but this, 
by the Canon Law, grew into Diſuſe ; for the Popes had no Power to 
meddle with theſe Foundations, becauſe they were not Spiritual; and 
another Reaſon was, becauſe there was nothing to be got by ſuch Viſi- 
tation ; for they could not pay any Procuration-Money, nor entertain 
the Viſitor ; for it would be ſhameful to take it away trom the Poor, 
to ſupport their Luxury; and therefore the Canoniſts ſay, that the 
Founders ſhall be Viſitors, and the Reaſon they give is, becauſe they 

| are 
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are proper Curators of their own Beneficences; and for this you "Wy 
ſee Lapis de Caſtel de Hoſpitalitate, No. 13. and No. 29. and Johan) 
Franciſcus Parennus de Viſtatoribus, ' Queſt, 3 &. 4. Pk ey 

By the Clementines, Lib. 3. Tit. 11. Cap. 2. quia contigit, which re. 
cites the Abuſes in Hoſpitals, there is a Diviſion made by the Canon, 
that where the Founder don't viſit, the Biſhop ſhall ; this was made 
about the Year of our Lord, 1305 or 1306, and was the ſtanding Ca 
non of the Church in the Time of Henry v». 

We find it enacted by 2 Hen. V. C. 1. that Hoſpitals which are of the 
King's Foundation, ſhall be vifited ** Ordinaries, by Virtue of the 
King's Commiſſion to them directed, and that other Hoſpital ſhall be 
viſited by the Ordinaries, who ſhall p__ of the Manner of the Foun- 
dation, Eſtate, and Government of the ſame, and of all other Matters and 
Things neceſſary in that Behalf; and upon that, make thereof Corre- 
ction and Reformation, according to the Law of the Holy Church, as 
to them belongeth. | | | 

Since the Words of the Act of Parliament are, that they ſhall make 
Correction, as by the Law of the Holy Church to them belongeth; it 
ſeems it does not deſtroy the Power of the Founder, and devolve it 
totally upon the Biſhop, becauſe by the Law of the Church, the Bis 
ſhop could not viſit, but in Default of the Founder. | | 

| Beſides, Free-Schools are out of this Statute. . . 
Buy the 39 of Elix. C. 5. where Perſons are allowed to incorporate 
Work-Houſes for the Poor, by Deed enrolled, the Founders are ex- 
preſly appointed to be Viſitors; and therefore, I take the Law to be, 
that whenever any Poor are incorporated, the Founder has the Viſita- 
torial Power, unleſs he parts with it by expreſs Words; but if he parts 
with it by expreſs Words, then he has loſt his Viſitatorial Power, ha- 
ving aſſigned and delegated it to others; and therefore that Cafe as put 
2 Ro. Abr. 241. may be good Law, if properly underſtood ; that where 
an Hoſp ital is erected, and Governors appointed, the Governors are Vi- 
ſitors ; the Meaning of which muſt be, that when an Hoſpital 1s incor- 
porated as a diſtin Corporate Body, and Governors appointed, that, 
in Point of Conſtru&ion, is then a parting with the Viſitonal Power 
for there can be no End in erecting the Governors, but to make them 
Viſitors, where the Poor are the Corporation, and the Revenues are 
lodged in them as a Corporate Body. 

But if the Governors are incorporated, and not the Poor, and the 
Revenues are lodged in the Governors; if in that Caſe, there were no 
Viſitorial Power over ſuch Corporations, that Corporation would be 
uncontroulable, and then *twere to no Purpoſe to give Rules and Orders 
to the Foundation of ſuch a Charity, if there was Nobody to ſee them 
put in Uſe and obeyed, VE 3 

The very giving of Rules and Orders in the Foundation of Charities, 
ſuppoſes that there muſt be Somebody to ſuper-intend, and to ſee thoſe 
Rules and Orders obey'd ; and therefore the giving of Orders and 
Rules in the Foundation of any Charity, does of Conſequence infer a 
Viſitorial Power, | But 
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But the Caſe of Sutton's Hoſpital to Co. 13. 30, 31, has been great! 
inſiſted on, where the Governors were incorporated, and not the School- 
Maſter and Scholars; and the Freehold of the Charity was likewiſe 
lodged in the.Governors, and yet the Governors were allowed to be 
Viſitors, and there was no Viſitorial Power given them. f 

But to this there is a plain Anſwer. 

Firſt, That that was an Incorporation by AQ of Parliament; and in 
that Act of Parliament, the Viſitorial Power is limited and appointed 
by expreſs Words; for in Fo. 2 and 3, the Act of Parliament is ſet 
forth, whereby Thomas Sutton, &c. (naming them) the Governors, are 
incorporated with Power to continue the Corporation by Election, and 
the Lands are veſted in them; and then Fo. 5. comes the Clauſe of the 
Viſitorial Power in theſe Words, and that the Supplicant during his 
Life, and the ſaid Governors, and their Succeſſors for the Time being, 
or the moſt Part of them, and ſuch of them as the Supplicant ſhall 
thereto appoint and nominate, ſhall and may, after the Death of the 
Supplicant, have Power and Authority to viſit the ſaid Hoſpital. 

Now here the Viſitorial Power is limited by expreſs Words to the 
Founder, during his Life ; and indeed it 1s to be preſumed, that a 
Founder who had given ſuch large Endowments to an Hoſpital, would 
keep that Hoſpital to Rule and Order, and employ the Revenues to that 
Purpoſe, | 

And there being ſome of the moſt Honourable Perſons in the King- 
dom Governors, after his Death, the Viſitorial Power is lodged in 
them upon the ſame Preſumption. + 20 

But becauſe an A& of Parliament lodges the Viſitorial Power in the 
Governors, who have the Revenue, and expreſly thereby makes them 
unaccountable ; this will be no Rule to expound the King's Grant, by 
that which appoints Governors of an Hoſpital, and makes them a Cor- 
poration, and lodges the Revenue in them, | 

For Viſitation is nothing elſe, but the ſuperviſing the Corporation, 
and ſeeing that they keep to the Rules and Orders of the Founders ; 
and therefore it is the Corporation that 1s viſitable, to whom theſe 
Rules are given, unleſs it were erected as Sutton's Hoſpital, where the 
Corporation give Rules and Orders to the Charity, and are expreſly dif- 
charged of all Viſitation themſelves by A& of Parliament. 

Secondly, I think in this Caſe, where the King erects a School, ap- 
points Governors, and gives them Land, and a Power of making By- 
Laws, that they are ſubject to the Royal Viſitation. 

For becauſe the Lands and Revenues may be liable to Abuſe, and 
the King being Curator of his own Charities, will not be conſtrued to 
part with the Power which the Law lodges in him, unleſs there were 
expreſs Words for that Purpoſe. | 
_ Thirdly, It ſeems to be a foreign Interpretation, that committing the 
Government of the School to this Corporation, ſhould make them, if 
they are in Default themſelves, not to be ſubje& to a Viſitation, 

Fourthly, The King's Grant can't be taken to a double Intent, to ap- 
int them as Governors, and at the ſame Time, to exempt them from 


Viſeation 
Aaa Fifthly, 
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Fifthly, The Viſitorial Power is ultimate, as is reſolved in the Ca; 
of * x and Berry, and twould be very ſtrange, and not eaſily conceive. 
able, that the King ſhould part with ſuch an ultimate Power, to corred 
the Abuſes in his own Foundation. | 

Sixthly, This is a Sacred Truſt in the Crown to ſuperintend the Or- 
ders and Rules that have been given by the King, or any of his Royal 
Predeceſſors touching their Charities ; this appears by the Reg. 40, 41 
and that if this Right be invaded, a Prohibition lies; this appears like. 
wiſe to be the Privilege of a Commiſſioner Founder, upon the general 
Rule of Reaſon, ciqjus eft dare & ejus eſt diſponere, and this is mentioned 
in the Caſe of Philips and Berry, Show. Parliament Caſes 51, 4 Mod. 
112. And Stilling fleat's Caſes 413. And therefore the Viſitorial 
Power is that Juriſdiction, from whence there is no Appeal to the Law 
from the Judicature, that the Party has erected by his own Diſpoſition, 

Nor can any Body imagine, that this Corporation, being erected by 
the Word Governors, and becauſe that they are to place and diſplace the 
1 that thereby they ſhould not be viſited in Caſe of 

uſe. 

Sæventhly, It were a vain Thing to give Rules and Orders, touching 
the Charity in their Foundation, if there were Nobody to ſee them per- 
formed; for though this — * way to make wholeſome Statutes and 
Ordinances of the Maſter and Uſher, and Scholars, by the Advice and 
Conſent of the Biſhop of the Dioceſe, yet when theſe Statutes are 
made, there muſt be ſome Power to ſee them kept to, and without a 
Viſitorial Power, there will be no Way to put thenr into Execution. 
Eigbtbhy, The Precedents are ſo in Vinbourn School, Baſing ſtole 
School, Plymouth School and Bethlem Hoſpital, where the Corporations 
oe after this Form, and yet they were all ſubje& to the Viſitorial 

ower. 

Secondly, They object to this Commiſſion. | | 

Firſt, That there is a Power given by Commiſſion, to make By-Laws, 
and that could not be, for that it is to alter the old Foundation. 

Anſiver. This Power of making By-Laws is good, for though the 
Crown can't alter the old Foundation, unleſs it appears to be a ſuper- 
ſtitious Uſe, yet By-Laws may be made, and new Rules and Orders 
given in Support i the Cy, and to anſwer the Intent of the Royal 
Founder; and we may ſuppoſe, that the By-Laws are fo made, unleſs 
any Thing appear to the contrary. 

Secondly, If the Commiſſioners were to abrogate any of the old Or- 
ders, and to make new ones, that would alter the Intent of the Charity, 
this Court would corre& them ; for though the Viſitorial Power in 
the Caſe of a common Founder is ultimate, and can't be corrected by 
Law. 

Yet where the Viſitation is /of the King's Foundation, and iſſues by 

Commiſſion out of this Court, if there be any Abuſe of 'that Autho- 

rity, this Court will correct it. l 
idly, This Power of making By-Laws in this Commiſſion, I think 


to be good; but if it were null and void, yet that makes Oy 
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Gon not void in toto, but only in tanto, and theſe Powers are ſeveral, 
and diſtin& in the Commiſſion. bore 

The ſecond Objection, made againſt the Commiſhon is, that 1t gives 
no Viſitorial Power to place or diſplace any of the Governors, or any 
of the Perſons concerned in the Corporation, 

Anſwer, Surely there are Words fufficient to give the Viſitorial 
Power, for the Words are, to enquire into all Abuſes, and then that 
Circa premiſſa diligenter intendatis eaq; omnia & ſingul faciatis & exe- 
quamini cum effet in forma predict. | 

By which Words, if any Abuſe were found, they were to do what- 
ever was proper to be done, for the correcting ſuch Abuſes. 

Secondly, If it were only a Commiſſion of Enquiry, yet that would 
be a proper Foundation and Foot, for this Court to correct theſe Abuſes 
that were found upon ſuch Commiſſion in a proper Manner ; for that 
were a proper Foundation, on which a Superſtructure mult be raiſed, 
for correcting the Abuſe of the Charity, 

And if it could not be made below, by Virtue of the Commiſſion, 
it ought to be made here. But I take it, that ſince by Virtue of the 
Commiſſion, they are to proceed with Effect, they are to make effectual 
Orders for correcting the Abuſe, which comprehends the whole Exer- 
ciſe of the Viſitorial Power, and therefore they may place or diſplace 
by Virtue of the Commiſſion ; and 1f they have done nothing to the 
Detriment of the Charity, as there is nothing of that Kind ob jected to 
= — I think all their Act and Orders ſeem to be well 
founded. 

And therefore I am humbly of Opinion they are good. 

Rules on Motion by King, Chancellor. 

A Bill was brought to quiet Poſſeſſion of a Right of Commonage, 
in a common Part of the — of Moreton in Surrey, and to prevent 
Diſtreſſes. | | 

An Anſwer and Demurer were put in, and then Plaintiffs amend their 
Bill, and obtain an Injunction *till Anſwer and further Order; the De- 
fendants now moved to diſſolve it, and the Plaintiffs produced Affi- 
davits of above 50 Years quiet. Poſſeſſion, and Evidence of their Right 
of Commonage, in the Time of Queen Elizabeth, yet the Court refuſed 


to interpoſe, till one or more Verdicts at Law, and diſſolved the Injun- 
Ron, that it may be tried immediately. | 


Rules on 
Motion. 


Right of 
Common. 


A Plaintiff here, may either make a general Election to proceed here, Election. 


or at Law, or a Special Election, as to proceed for Part here, and the 


other Part at Law, but the Court will judge of the Reaſonabl 
chat Special Election. = the Reatonablenels of 


One Defendant can't move to ſtrike another out of the Bill, who has Panties wit- 
never been ſerved with Proceſs, in Order to make him a Witneſs, but =<6- 


the Plaintiff may; and a Defendant, may ha 
ſuch Defendant * juſt 1 r 
A Bond for Performance of Articles though cancelled, was made an 
Exhibit, and allowed as Evidence, to prove the Execution of the Arti- 
cles, the Limitation being inſerted and recited in the Condition of the 


Though 
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Though a Plea in Bar be allowed, yet the Plaintift may re ® 
Truth of it, and put the Defendant on proving it, and 5 Aer 
1 Part of the _ 7 

ills of Review, are allowed only on Errors apparent, in th 
or on new Matter diſcovered ſince As Decree ; 10 if — G 
brought for Matters, part of which are contained in a former Bill and 
Decree, and Part new or by Way of Supplemental Bill; the Court wilt 
on a Demur to ſo much as was contained in the former Decree, ſend 


it to a Maſter, to ſee what was, and what was not in the firſt Bill, and 
allow the Demurer accordingly. 


Bills of 


Review. 


Robinſon and Haynes, 


Purchaſe un- A Bill was, to be relieved againſt a Judgment in Eje&ment, which 
— oY — was obtained by Virtue of a Purchaſe, under a Venditioni exponas 
pleaded, Of a Term for Years, upon an Outlawry of the Plaintiff, who inſiſted, 
that his Title to the Lands was a Fee, and not a Term for Years, upon 
which an Injunction was granted; but the Defendant pleaded the Pur- 
chaſe under the Outlawry, and it was allowed, and the Injunction diſ- 


ſolved. 
Waters and Glanville, 


Releaſe ſub- 72 TERS had made a Contract with one Elſon for Land, which 

m_ "EN he aſſigned to Glanville ; Elſon had afterwards a Decree for Perfor- 

pleaded. mance againſt Waters, he being the Party to the Contract, but decreed 
that Glanville ſhould ſtand in his Place, and indemnify him againſt that, 
and all Decrees ; Waters and Glanville come to an Account, and mutual 
general Releaſes are given, in which the Words all Orders and Decrees of 
the Court of Chancery are inſerted ; afterwards Elſon, upon Petition, 
has an Order for Intereſt, from the Time of Waters taking Poſſeſſion, 
amounting to 7co J. founded upon the Decree, made before the Releaſes 
given, who thereupon brings his Bill, to compel Glanville to pay it, he 
being by the Decree, to ſtand in Waters Place ; Glanville pleaded this 
Releaſe ſubſequent to the Decree, and allowed per Cur, though it was 
not taken Notice of at the Time of ſtating and ſettling the Accounts. 


Knewell and Gardiner. 


Reſiduum Will was begun, and by it ſeveral Legacies given to the next of 

undeviſed, | A Kin, and likewiſe to hs Executors, and then at the Beginning of 

— 4 wont the next Sentence, the Will ſtopped, and was left unfimſhed. | 
Lord King. The Teſtator having given the Executors a Legacy, 
it is moſt likely he would have given away the Reſidue from them. and 
therefore decreed the undiſpoſed Reſidue to be diſtributed according to 


the Statute of Diſtributions. 


3 | a F Floyd 
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Floyd and Manſell. 


* 


N 1697, the Plaintiff 's Father mortgaged the Lands in Queſtion to Bills to re- | 
the BeEndant being about 281, a Year, for ſecuring 300 J. in 1698, _ Wakes, 


the Mortgage being forfeited, the Defendant recovered Poſſeſſion by &:. 

Ejectment, and brought a Bill to redeem or be forecloſed, and had a 

Decree accordingly, which Decree was ſigned and enrolled in 1701; in 

1702 the Plaintiff's Father died, and the Plaintiff continued an Infant 

till 1709, when he came of Age; in 1721, and not before, he brought 

an Original Bill to ſet aſide this Decree, and be let into a Redemption, 

on Payment of Principal, Intereſt and Coſts, ſuggeſting that the 

Defendant was much overpaid, and the Lands were of greater Value, 

and that all the Proceedings in the Decree were ex parte, and that the Ser- 

vice of the Subpena to hear Judgment, was only on the Clerk in Court, 

on Affidavit that the Plaintiff was out of England, which Affidavit 

was falſe, and that there nad been no Service at all of the Order, for | 

making the Decree abſolute, and other Irregularities The Defendant No Originah. 

anſwered to Part, and pleaded the Decree of Forecloſure and Earoll- ny 

ment, and inſiſted it would be againſt Practice to ſet aſide a Decree, 5gned and 

ſigned and enrolled by an Original Bill, enrolled. 
Lord Chancellor diſmiſſed the Bill, but without Coſts; and laid great 

Streſs on the Length of Time, the Plaintiff being of Age 12 Years be- 

fore the filing his Bill, and ſeemed to think it reaſonable, that Bills for 

Redemption againſt 1 ought not to be brought after 20 Years 

Poſſeſſion, but ſhould be barred by the Statute of Limitation of Fac. 1. 

as Entries are at Common Law ; that in this Caſe, Infancy of the Plain- 

tiff would not help him, the Right to redeem not beginning in his Time, 

but in his Anceſtors, and in all ſuch Caſes the Party was barred, and 

had not 10 Years after the Impediment was — 


Meder and Birt. 


AX was brought to redeem ſome Lands, conveyed in 1694, to Plex of 3 

the Defendant's Grandfather, by the Plaintiff's Father for 5co Purchase 

Years, to be void on Payment of 126 l. and Intereſt. — 
The Detendant pleads, that he is a Deviſee of thoſe Lands under the fverigg to 

Will of his Grandfather, who in 1692, purchaſed them for a 200 Years ** Monte 

Term, without Condition of Redemption, and had enjoyed 15 Years quiet 

Poſſeſſion, Cur over-ruled the Plea of the Defendant, for not anſwer- 

ing ſufficiently as to the Mares and the Plea of the Purchaſe may 

be true, for it may be only a Term for Years to attend the Inheritance, 
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Birch 


After a Bill JN 1917, a Bill was brought to redeem or be forecloſed, and likewiſe 
and a Croſs 1 a Croſs Bill to redeem, on which was a Decree for Payment of Prin- 
Bill, Oe. cipal, Intereſt and Coſts, or elſe to be forecloſed, and on paying, to be 
. Ne. let in; the Mortgagor died, and the Account being taken, and the 
vivor and Plaintiff find ing the Eſtate inſufficient, now brings a new Bill of Revi- 
Supplemental vor, and partly a Supplemental Bill, both to review the former Decree 
and Proceedings, and likewiſe to have an Account of the Aſſets of the 
Defendant the Mortgagor, and thereout to have Satisfaction for a Bon 
which was given as a collateral Security with the Mortgage. 
The Defendant who was the Executor of the Mortgagor, pleads the 
former Decree in Bar, that the Plaintiff elected his Satisfaction, and had 
not ſo much as inſiſted or ſuggeſted that Satisfaction deficient, fo that it 
does not appear, but that he may receive a double Satisfaction for his Debt, 
and that it was plain he had not waved the Mortgage by his Bill of 
- Revivor. : 3 „ 
The Plaintiff inſiſted, that it was the Practice of the Court, that ta- 
king out of Proceſs, or making Uſe of any Counter Security, was in 
itſelf a Waver of the Forecloſure, and a — had always his Ele- 
ction to wave and open the Forecloftire, and have Recourſe to his Bond 
and Covenant, if he thought proper. 5 Hi 
Plea to fans Ci” The Plaintiff 77 his Revivor, has not waved the Mortgage, or 
for an An- ſo much as ſuggeſted a Deficiency, ſo the Plea muſt ſtand for an Auſwer, 
Ger, Ge. without Liberty to except. 5 


ch Gaſcoyne verſus Sidwell and others. "i 
1 HE Bill was brought by the Plaintiff, who was the Executor 
Bil c Dil and Deviſee of Sir 3 Nightingale, againſt ſeveral Defendants 
covery — to have an Account of great Quantities of Bullion, Goods and Effects to 
= gooo l. Value, put into Partnerſhip with, and ſent by the Defendants 
without wa- to ſeveral Parts beyond Sea in 4fia and Africa, and to have an Account 
ow the of the Profits of the ſaid Trade, which had been very conſiderable. 
* The Defendants, inſtead of anſwering, ſet forth and pleaded the 
ſeveral Acts of King William for eſtabliſhing the Eaff-India Com- 
pany, and the Privileges granted to the ſaid Company of trading to the 
ſeveral Places mentioned in the Bill, excluſive of all other Perſon or 
Perſons, and likewiſe the Forfeitures and Penalties which any other Per- 
ſon or Perſons trading thither ſhould incur, which was the Forfeiture of 
the Ship, Cargoe, & c. and double the Value, unleſs ſuch Ship traded 
with the Licence of the ſaid Company. : 
And likewiſe pleaded the 6th of Queen Anne, for granting further 


Privileges to the ſaid Companies, And 
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And ſo, for that if the Facts charged in the Bill are true, the Defen- 
dants would be liable to great Forfeitures and Penalties; they plead 
the ſaid Act and Forfeitures in Bar of any Diſcovery. 

And for the Defendants it was inſiſted, that no 


Perſon is obliged to Vet the Ad- 


diſcover what may ſubject him to a Penalty, to any Perſon that has no N 


Power, and does not offer to remit ſuch Penalty; that this is the con- 
ſtant Rule in Caſes of Tenant for Life, committing Waſte or levying a 
Fine, &c. or any other Forfeiture, unleſs the Forfeiture is remitted, 
for no Man is obliged to accuſe himſelf, : 76 

In this Caſe, half the Forfeiture is given to the King, and half to the 
Informer, and the Party injured is the India Company, and they are 
not Plaintiffs; but yet the Defendant's Anſwer may be Evidence againſt 
him, upon an Information by the India Company, whereby they will 
have the Benefit of the Diſcovery without waving the Penalty, which 
they could not have, if they were Plaintiffs; and compared it to the 
Bill lately in the Exchequer, of one Highwayman againſt another. 
On the other Side, for the Plaintiff, they allowed the general Rule of 
not diſcovering what would ſubject to a Forfeiture, but inſiſted, that 
this might not be ſuch a-Caſe, for other Perſons beſides the Company 
may trade to theſe Parts by the expreſs Words of the Acts, provided 
they have a Licence or give Security; and it does not appear, nor 
is averred, that Sir Robert Nightingale had not ſuch a Licence, or that 
they believe he had not; nor have they deny'd that any one of the Part- 
ners were not licenced, nor had not given —_— for that might ju- 
ſtify the Trade of the other Partners ; but inſtead of denying this, 
whichwnuſt lye in their own Knowledge, they only ſay they are advi- 
ſed and inſiſt, Oc. not to anſwer ; that here was no Danger of Informa- 
tions from the Company, which muſt be brought in three Years after 
the Fact by the Crown, and in two Years by any other Perſon. and it 
— that more than three Years was expired, before filing this 

That Plaintiffs are dt leaſt entitled to an Account. of the Partnerſhip 
_ whatſoever they are of the Trade, whereas the Plea extends 
to a 8 . 115 6 2 
u Though there was no Pretence to have a Diſcovery, - yet ſuch 
Plea muſt have the greateſt Strictneſs and Exactneſs, which tend to ſup- 
port wrong doing, and they don't ſay that either Sir Robert Nightingale 
or themſelves had not a Licence, © © © ; hk 
, That where two go on an unlawful Trade, they ſeemed to have en- 
tirely waved that unlawfulneſs as between themſelves, - ſo diſallowed 
the Plea and ordered them to anſwer, + * 'F 

* Note, Sir Robert Nightingale at the Time of this Trade, was a Di- 
rector of the Eaſt-· India Company. 8 
; ( 


ſcems 

by Partners 
in Clande- 
ſtine Trade, * 


* 


188 Term. S. Hill. 12 Gzoxc I. in Chancery. 


Powell and Pillett. 


Bill for Per- Efendant agreed by his Note under Hand, to the Plainti 
2 200 l. within two Years, and give him a Reet of heat — 1 
Contract, de- dition he married his Daughter, and ſettled 600 l. upon her for a Join- 
pending on a ture, &. The Marriage took Effect, and there was Ifſue a Daughter 
— 2 but both Mother and Daughter died before the two Years expired. f 
diſmiſſed. The Plaintiff inſiſted it was an Agreement proper for a Court of 
Equity to execute; that he had married the Defendant's Daughter, and 
had been looking out for ſeveral Purchaſes to lay out the 6001, and was 
only prevented 5 the Act of God. 
fendant inſiſted 1t was a Condition precedent, and to be performed 
at all Adventures before the Plaintiff could be entitled to the 200 l. and 
if any Damage, he might have his Action at Law ; that the Plaintiff 
was not bound to lay out the 6001, and therefore there were no mutual 
Remedies. | 
_ - mm — Power i have entitled himſelf to the 2001, 
when he pleaſed, ing out the 600 J. which not being done 
Bill was diſmiſs'd, but — Coſts. , * 


Sayle and Reeves and others. 


Bill to per- Ee Bill was brought to have an Execution of Articles of Agree: 
ment for the Sale of ſome Copyhold to the Plaintiff, on his ol 
for Sale of ment of 538 J. 13 5. to the Defendant Thomas Reeves, one Guinea be- 
Copyhold ing paid in Part, and to compel the Lord of the Manor to admit him in 
the Title Fee, according to the Agreement. The Caſe was, 
doubtful, That one Thomas Reeves in 1685, ſurrendered theſe Lands to the 
Uſe of himſelf for Life, then to Mary Reeves his Daughter for her Life, 
then to John Reeves, and the Heirs Male of the ſaid John Reeves, 
creat ſeu 1 and for Default of ſuch Iſſue, to the Uſe of William 
Reeves, Brother of tie ſaid John, and the Heirs Male of his Body, 
procreat ſeu procreand”, and for Default of ſuch Ifſue, then to 7 
Reeves, and his Heirs Male procreat ſeu procreand; Remainder to the 
right Heirs of the ſaid Mary Reeves. | 
The firſt Remainder Man John, was the Father of the Defendant 
Thomas Reeves of Wanſtead, who entered into the Articles, and was 
admitted to him, and his Heirs Male, with the above Remainders over. 
William Reeve the next Remainder-Man, was the Father of Thomas 
Reeve of St. Fames's, (another Defendant to the Bill) and only ſubmit- 
ted his Intereſt to be taken Care of by the Court. ö 
Cuſtom of The Defendant Thomas Reeves of Wanſtead, ard the Lord, both in- 
the Maney, fiſted, that there was a Cuſtom in the ſaid Manor, that no Tenant in 
Remainders, Tail could bar the Remainder by a Recovery, but the Cuſtom was by 
Gs. ſurrender after Iſſue had, and not before, agreeable to the Caſe of En- 
tails, before the Statute de Donis. . The 
4 
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4 intiff would have inſiſted, That Thomas Reeves of Wanſtead, 
oy — in Fee, and not in Tail; and that if he was Tenant in 
Tail, the Cuſtom was bad, and tended to . | That the ſaid 
Thomas was not the Donee, but the Iſſue of the Donee ; in which Caſe, 
at Common Law, the Land would not go to any collateral Heir, but 
revert ; and cited, That the like Caſe was in B. R. 1ale and Coke, 
o. . Wo {IF N 
8 cn As to the Remainder-Man, Thomas Reeves, of St. Fames's, 
there was no Pretence to make him a Party, therefore as to him, the 
Bill was diſmiſſed with Coſts : And as to Thomas Revees of Wanſtead, 
the Court ſaid, It ſeemed to be a Bill, to know the Opinion of the 
Court, whether the Plaintiff had bought a good Title. But it did not 
belong to the Court, nor would my Lord Chancellor give any Opinion, 
as to the Title or Cuſtom ; but decreed in general, a ſpecifick Perfor- 
mance of Articles, of the 24th of December, 1724 ; and decreed the 
Lord, to admit the Plaintiff accordingly. But there being no tender 
of a Surrender in this Caſe, to the Lord, and conſequently no Retuſal, 


he was to have his Coſts, 


Keilway and Keilway. | 
T* Plaintiff was the Widow and Adminiſtratrix of one that died 


Inteſtate, poſſeſſed of a conſiderable Perſonal Eſtate; leaving the B 


Widow, but no Children, and a Mother, a Brother and Siſter, and two 
Nieces, the Children of another Brother ; and the Queſtion for the Opi- 
nion of the Court, was between the Mother, and the Brother and Siſter, 
viz, Whether the laſt were entitled to any Diſtribution with the Mo- 
ther, upon the Words of the Statute of 1 Fac. 2. Cap. 17. which En- 
ats, That if after the Death of the Father, any of his Children 
die Inteſtate, without Wife or Children, in the Life of the Mother, every 
Brother and Siſter, and the Repreſentatives of them, ſhall haue an equal 
Share with the Mother. | 

It was agreed the Widow was to have one Half, and *twas urged, That 
the Mother was 1ntitled to the other Half, It was ſaid that the Mother 

was next of Kin ; and upon the Statute of Diſtributions, of 22 Car, 2. 
took all, when there was no Wife or Child, as the Father did. And 
before this Statute, if a Man-Child dy'd without a Wife, leaving 
Children, they would have the whole under the Statute of Diſtribu- 
tions: So if ſuch Child died without Children, leaving a Wife, if that 
Caſe does not continue as it was before the Statute of King Fames, and 


Stattite of 


tions. 


the only Caſe provided for by that Statute to let in Collaterals with 


the Mother, was when ſuch Child died without either Wife or Chil- 
dren : But here is one of them, vis. the Wife, * 

Cur” Before the Statute of 22 Car. 2. they diſtributed firſt among 
the Lineal deſcending Line, as Children; then they took the Lineal 


Line aſcending, as Father and Mother; and then the Collateral Li 
as Brothers and Siſters, : * 


C ce The 


The Intent of this Statute of King James, was plainly to put the 


Mother in the ſame State and Condition with the Collaterals, Who be. 
fore ſtood on the ſame Foot with the Father. So that whenever ſhe i; 
intitled, they ſhall have an equal Share with her. | | 

If one die without a Wife, leaving Children, they have the Whole - 
if without Children or Wife, leaving a Father, that Father has the 
Whole; if no Father, then to the Mother and the next of Kin, if 
without Child, but a Wife and a Father, it goes in Moieties between 
the Wife and the Father; if no Father, but a Mother (as this Caſe js) 
then that Mojety between her and the next of Kin, in equal Degree, 
which is here the Brothers and Siſters and the two Nieces, the Repre- 
ſentatives of the deceaſed Brother. 


Beatniff verſus Gardiner. 


ILL againſt an Executrix to have an Account of Aſſets, and Sa- 
tisfaction of a Debt of 6601. ſecured N againſt the 
Teſtator alledging a Devaſtavit, &c. The Defendant, by Schedule, 
ſets forth the Aſſets, and deny d by her Anſwer any Waſte : And for 
Plea to any Relief ſaid, That her Teſtator was in Execution on the 


ſaid Judgment in his Life-time, and was diſcharged from thence by the 


expreſs Order of the Plaintiff ; and therefore pleaded ſuch Diſcharge in 
Bar, ſuch Diſcharge being a Releaſe of the Debt in Law and Equity: 
And the Plea allowed. 
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EQUITY CASES 


Heard and Decreed in the Ex- 
chequer in England, 


Tempore GEORGIT I. 


Bennet verſus 'Treſpaſs, Bocket, and Whitehall. 


HE Caſe is, That the Plaintiff having been Vicar of the Pariſh The Cuſtom 
Church of St. Giles's without Cripplegate, London, ever-ſince 1 paying 
the 4th of April, 1717, did in Trinity Term, 5 Geo. 1. ex- Inn. 
hibit his Bill in this Court againſt the Defendant, for Tythes in Lon- 
don, after the Rate of 2 5. 9 d. per Pound, according to the yearly Rent 
of their Houſes, by Virtue of the Statute and Decree, 37 H. 8. 
The Defendant, Treſpaſs, was on the ſaid 4th of April, and has 
ever ſince continued an Occupier of an Houſe within that Part of the 
ſaid Pariſh which lies within London, or the Liberties thereof, of the 
early Value of 12 l. Bockett of another of 16 J. per Annum, and White- 
hall of two Houſes, from April the 4th aforeſaid, till Midſummer, 1715, 
at 220. per Anmum. ; 
There was no Proof in this Caſe, whether theſe Houſes were, or 
any of them was in Leaſe at the Time of making the Act or not; nor 
that the Sum of 2 5. 9 d. in the Pound was at any Time paid according 
to the _ of the Houſes, according to the Statute and Decree of 
H. 8. But, | 
It is proved by ſome of the Plaintiffs Witneſſes, in their croſs Exa- 
minations, on the Part of the Defendants, that till the Time of the 
12 Vicar, they never heard of any ſuch Demand as 2 5. 9 d. per 
ound for Tythes within the ſaid Pariſh. | 
That in two antient Tythe-Books, there appears charged for 
Tythes __ the Names of the then Occupiers of Treſpaſs's Houſe, 
the ſeveral Sums of 5 s. and 4.5. 4d. and 25. 64. ſo charged; which d. Ir not gia 
ſaid Sums of 4.5. 44. and 2 c. 64. are proved to be the Collectors Hand quarterly, Gs. 
Writing; but the 5 5. is of another Hand Writing; and in another 
Book, the ſeveral Sums of 4.s. 4 d. and 2 5. 6 d. ſo charged, and proved 
to be the Collector's Hand Writing; but no cuſtomary Sum, Modzs, 
3 or 


— n 
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due of Com- 


A Modus 15 to 
be tendered. 


See Bohun's 


Tythes, pa. 


or other certain Sum was proved to have been ever paid than a8 a= 
foreſaid. 

That in a Book, commencing in 1708, and ending in the Year 171 
Bockett's Houſe is charged 1 5. 6 4. and Whiteball's'Houſes 15. each. * 

It is proved by one Sureties, that for nine Years, during the Time 
of Biſhop Foreler, he lived in Treſpaſs's Houſe, and during that Time 
he never paid more to the Vicar than 105. per Annum, vis. 2 4. 6 4 
per Quarter, 

The Queſtion is, If 25. 9 d. per Pound, of the yearly Value of the 
ſaid Defendants reſpective Houſes, be due for Tythes, by Virtue of 
the ſaid Statute and Decree of the 37 H. 8. or not. 

For the Plaintiff, it was argued, That the Sum of 2 5. 94. in the 
Pound, ought to be paid by the Decree on the Statute of 37 H. 8. 
Cap. 12. and they look d upon that Statute to be the general Law of 
Tyrhing in the City; and that if the Defendants could not ſet up a 
Modus, or Compoſition, whereby it appeared, that they paid leſs, that 
this Rule of Tything ought to take Place. And they made ſeveral 
Objections to this Modus ſet up by the Defendants ; as, 

Firſt, That it was not proved to be Time out of Mind : And nothing 
leſs than an immemorial Cuſtom ought to be a Bar againſt a Common 
Right. 

Second! , It was not ſet out, that the Modus was paid annually, or 
half — ; and if the particular Time of the Payment of a Modus 
be not ſet out, that Modus is not well pleaded, nor is it a good Bar: 
And the Reaſon is, becauſe the original Agreement muſt be certain that 
the Perſon may know, when and what to demand. But here there 
was no Time 7h forth in this Modus, and therefore it could be no good 
Bar, nor was the Modus tendered to the Plaintiff. . 

In this Caſe they quoted for the Plaintiff a Decree 1n the 16 15 I, 
wherein the Court had decreed 25. 9 d. in the Pound; and likewiſe 
the Caſe of Sheffield and Serjeant, in Mich. 1657; and likewiſe the 
Caſe of Humfrevill and Plumſtead, Trin. 27 Car. 2. Grant and Cannon, 
Mich. 5 W. & M. Sir Patience Ward and others verſus Adder, 5 V. 
G. M. Sayer verſus Munford, Mich. 6 V. & M. and the Caſe of 
Townly and Wilſon, 7 Fulii, 1705 ; in all which Caſes, the Court had 
decreed the Sum of 2 5. 9 d. per Pound, according to the ſaid Statute 
and Decree, : _w—_ 

And Mr. Baron Price, who was of Opinion for the Plaintiff, ſaid, 
The Statute was thought to be in Derogation of the Rights of the Cler- 
gy : For it appears by Linwood, 201, and by Storw, that the Laity uſed 
to pay +4. in the Pound to the Clergy, upon every Sunday and Holy- 
day, which came to a greater Sum than 2 5. 9 d. vis. 3s. 54. per 

ound, 

But it was reſolved by the other three Judges, That the Caſe upon 
this Statute was not like a Modus: For the Decree in the Statute is, 
That all Houſes within the City of London and Liberties, ſhall pay 
25. 9 d. for every 204. Rent; and then comes the Proviſion in the 
18th Section. | 


| : Provided 


'S 


— 
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-1:d alſo, and tis Agreed, That where any leſs Sum than 2 5. 9 d. 
in pag . been — to be paid for Tythes, that then, in 
ſuch Places, the ſaid Citizens and Inhabitants ſhall pay only after ſuch 
Rate as has been accuſtomed. H $443 10's 

Now they ſaid it was plain by the Statute itſelf, and by the Citation 
before mentioned in Linwood, that in many Places in the City, there 
had been a Cuſtom to pay Tythes according to the Pound Rent; and 
theſe the Statute never intended to alter or enlarge, but to eftabliſh : 
For the Statute was not deſigned in Deſtruction of any ſettled Right ; 
nay, they took it farther, That if there had been a Payment of leſſer 
Sums by Agreement between the Parſon and Pariſhioners, they were 
confirmed by the Statute ; becauſe it was the Deſign of the Statute; to 
ſettle ſuch Cuſtomary Payments: And it was their Deſign, that they 
ſhould not be unravelled on either Side; and accordingly ſuch Cuſto- 
mary Payments and Agreements have been complyed with ever fince the 
Statute, And, | | 

That leſſer Sums have been paid by almoſt every, Pariſhioner to the Par- 
ſon, and therewith they have been content. And although ſeveral 
Decrees have been made in this Court, for Payment of 2 5s. 9 4; in the 
Pound, yet no Cuſtomary Payments, in any Pariſh, have been ſet afide 
or broke through ; but theſe Matters have been compounded between 
the Parties, and the Manner of Tything has continued the ſame in 
each Pariſh except in ſuch Pariſhes as are otherwiſe regulated by the 
Statute 22 Car. 2. C. 


» ein 8 
They. ſaid, That the 18th Proviſo was. a perfe& Exception of all hs 


thoſe that had paid leſſer Sums out of the Decree ; and therefore this 
could net be urged as a Modis, or ſet up in Bar of Tythes : For 
Tythes were originally due, and therefore the Bar muſt be compleat ; 
but there are no T'ythes of Houſes due of common Right; for they are 
none of thoſe Things that renovare in Annum; and therefore the Com- 
mon Law (which followed the Levitical Pattern) did not make them 
Tythable; and therefore they are Tytheable only by Cuſtom or Agree- 
meent, where there have been ſuch Cuſtoms and Agreements. 
The new Rate of 2 f. 9 d. per Pound, was ſuper-induced by the De- 
cree; and it is a ſtrange Thing to ſay that the Decree was in Preju- 
dice of the Clergy, when it appears, that leſs Sums are now coriſtantly 
paid for Houſes in the City, than what would be paid if they were 
rated under the Decree. And Note, It appears, the antient Payments, 
in lieu of Tythes of Houſes in London, were ſomewhat leſs than 2 5. 6 4; 
pet Pound. A Tall 
But it plainly appears, that before the Deſolution of Monaſtries, a great 
deal of Service 1n London was performed by the regular Prieſts, who 
not only {aid their Maſſes, but viſited the Sick, and performed Offices 
of Devotion in many Parts of the City. And when they were extir- 
pated, this Duty fell upon the Parochial Glergy ; and then it was ne- 
ceſlary that their Maintenance ſhould be increaſed, and therefore this 
Decree was made, that all Perſons ſhould pay the received Rents from 
Houſes, (that is) where there had been accuſtomed Pa yments, the 
Tythes were to continue payable, — to that Cuſtom; and 


where 


See Bohun's 
Law of 
Tyrhes, pa. 


Note: 


See Bohur's 
Law of 
Tythes, pa. 
440. 
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Note. 


where there was no immemorial Cuſtom, yet if there had been by A. 
greement, G«c, a Payment for 8 Years paſt, this, according to the Frame 
of the Statute, is to be look d upon as a Cuſtomary Payment; for the 
Diviſions and Severances of the Houſes, Wharfs, and Warehouſes, were 
to be as they had been for 8 Years paſt, So that the Conſtruction ſeems 
to be, That 1f there had been an Agreement to pay Tythes for 8 Years 
paſt, they were accuſtomed Payments within the Statute : And this 
will form an uniform Notion, that if there were Tythes, by Cuſtom 
or by Agreement, for 8 Years paſt, they are within the 18 Proviſo of 
that Statute, | 

But where there were no ſuch accuſtomed Payments, there the Sta- 
tute is introductive of a new Law, and lays the Charge upon all others 
to pay 25. 94. in the Pound, 

As to the Objection, That there was no particular Time of Payment 
alledged, Baron Page faid, That the Statute, by the 11th Proviſo, had 
appointed the Payment of Tythes quarterly, and therefore it need not 
be ſet out in the Bill as the authorized Payment. 

But it ſeems doubtful whether that Proviſo extends any farther than to 
the 2 5. 9d. mentioned in the Decree, and not to the accuſtomed Pay- 
ments, mentioned in the 18th Section of the AR. 

But in this, all the three Judges agreed, That they were not obliged 
to ſet up theſe Cuſtomary Payments, as Modug's, in Bar of Tythes; for 
theſe Cuſtomary Payments are Exemptions out of the Decree ; and 
therefore, in what Manner ſoever they have been paid, if there has 
been a Cuſtomary Payment ſince the Statute, of a leſſer Sum, they 
cannot be bound by the Decree, to pay 25. 9 d. 20 Pound. 

Now, if all that pay leſs Sums be exempt from Payment under 
the Decree, and are not within the Decree, nor within the Obligation 


ol the Statute, we ought to try whether there be ſuch accuſtomed Pay- 


ments or not; eſpecially ſinee in this Caſe, it appeared by the Boo 
of the Parſon, that leſs Sums were collected; and it could not have 
been preſumed, that they would have been collected in that Manner, if 
they had not been the old accuſtomed Payments. For how could thoſe 
Sums have come into the Parſon's Books, if they had not been the old 
accuſtomed Dues. by 09-3 20h 3 
And the Difference of the Payments in the Books may be reconciled, 
by ſuppoſing ſome of them to be quarterly, ſome half yearly Payments. 
This Caſe relates to the Inheritance, and the Inheritance is to be bound 
by our Decree. And where the Inheritance is charged, meerly by Cuſtom, 
tis ufual and juſt, if the Parties deſire it, to try ſuch Cuſtom at Law. 
Therefore the Court directed an Iſſue at Law, to whether any 
leſs Sum, than after the Rate of 2. 9 d. in the 20 5. Rent, had been 
accuſtomed to be paid by the Defendants for Tythes, and what ſuch 
Sum was. | ; 88 
In this Caſe were quoted 2 Inſt. 660. Ney. 130. Hard. 116. Mat- 
ſon, 387 to 399. Go. Car. 596, Telv, 31. Moor, 912. 11 Co. 15, 
Grants Cafe. a 25G YEW 
From this Decree the Plaintiff appealed to the Houſe of Lords, where 
the Decree was (Diſſentiente Clero) juſtly affirmed. 3 
0 2 


—— 


2 $. Hill. 12 Ggoxck I. in Exchequer. 195 


Reeves verſus Buttler. 


\HIS is an Action of Treſpaſs, wherein the Plaintiff Declares, Gllberty B. 

# | for breaking and entering his Cloſe. And then there 18 a Count, £6 ice, Page, 
that the Defendant, Richard Buttler, infra Tempus predict, vis. 10 Die The Lord 
Januarii, Anno Reg dic! Dom Regis nunc 10, Vi &. Armis, &c. un Chit * 
Dom G. un aÞ Porreum ipſur Thomz Reeves apud Iſcoy predict in gumen. 
Com! predict fregit ac oftia Dominus & borrei predict obſerauit & Bona of Coſts and 
& Catalla, vis. Centum Care Tritici Cent Cent Carectat Seiſigir Damages, Oc. 
Centum Carre Horrei, Cent Carect Tabap Cent” CarefP Feni ipfius 
Thomæ Reeves, ibid Invent” cepit ac end Bona & Catalla per quatuor 
Septimanas tunc prox” Sequen' ac end Thomæ Reeves in Domo & Horreo 
illo detinuit ;, and the Jury tined two Pence Damages; ang the Queſtion 
is, Whether there ſhall be full Coſts or not ? 1 

And I think there ſhould not be full Coſts. | 

The Caſe depends upon the Interpretation of ſeveral Statutes compared 
one with the other. i 2 

To underſtand it rightly, we muſt go back as far as tlie Statute of 10 Cu. 116. 
Glouceſter, which ſays, That whereas, before Time, Damages were not I. 2879. 
taxed, but to the Value of the Iſſues of the Lands, it is provided, That 
the Demandant may recover _ the Tenant, the Coſts of his Writ 
purchaſed, together with the Damages aforeſaid :' And this Act ſhall 
hold Place in all Caſes where the Party is to recover Damages. 

That Statute was that which gave the Coſts de Incremento : For at 
Common Law, if the Defendant prevailed, the Plaintiff was only a- 
merced, pro falſo Clamore ;, but this Statute gave the Coſts of the Writ, 
which by a benign Interpretation, they extended to all legal Proceed- 
ings, as being founded upon that Writ. 4 


1 * 


And the Interpretation was, that though the Jury were to ſettle the 
Damages, for the Wrong done; yet the Court were to ſettle the Coſts of 
the legal Proceedings, becauſe theſe were Matters of Law to which the 
Jury could not anſwer. G MTA, z * * 

hus it ſtood till the 43 Eliz. Cap. 6. which enacts, That in all Per- 
ſonal Actions, to be brought in any of her Majeſty's Courts at Vein 
ſter, not being for any Title or Intereſt of Lands, nor for any Battery, if 
it ſhall appear to the . — of the ſame Courts, and is ſo forked 
or ſet down by the Juſtices, before whom the ſame ſhall be tried, 
that the Debt or Damage ſhall not amount to 4o s.- or above, then 
there ſhall be no more Coſts than Damages. 

Thus Statute 1s pretty darkly penn'd, and therefore I believe had - 
very little or no Effect. 1 bie 2 0 2119; 
The Intention of it, no Doubt, was to bring back theſe ſmall Actions 
into the Country Courts ; but by the Words of the Law, the Judge 
_ 2 har l J to ſtit) = r* not to be above 40. which 
is making the Judge that tryed the Cauſe, Judge of the Fact. 3 
certify in Approbation of &s Verdict. TP | 25 = 2 


3 And 


— a m_— 1 — 
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Note, Th And it was very hard, that when a Man purſued his Remedy, for ; 
; Chief Baton Debt or Damage, which happened within the Compaſs of 40 5 * 

inch hecould he ſhould be puniſhed for bringing his Adion; and therefor 1 fler 
cedent of any poſe, unleſs the Action appeared exceeding frivilous, the Judge ſeld 4 
Certificate, certified to cut off the Plaintiffs Coſts. ay 


HeSrarmeta By 21 Fac. 1. C. 16. in all Actions of Slander, to be ſued in ar 
Bp the Courts of Weſtminſter, or in any other Court whatſoever, if the Ju * 
terie. upon Trial of the Iſſue, find the Damages under 40 3. the Plaintiff 
ſhall recover no more Coſts than Damages, without any further In. 
creaſe of the ſame, This is a direct Repeal of the Statute of the Gh. 
ceſter quoad, theſe Actions of Slander, where there were no more Coſts 
than Damages; and it takes away theſe Coſts, de Incremento, by expreſs 
and poſitive Words. | 1 
Salk.208,Yen, We come now to 22 & 23 Car. 2. C. 9. F. 149. which ſays, That 
— 5 to make the Statute of El;zz. more effectual, it was enacted, That in all 
upon the Sta. Actions of Tfeſpaſs, Aſſault and Battery, and other Perſonal Actions, if 
tute, the Judge did not certify, that the Title of the Land was in Queſtion, 
or that the Battery was ſufficiently proved, if the Damages were found 
under 40 5s. the Plaintiff ſhould recover no more Coſts than Damages, 

The Conſtruction upon this Statute” was, That in all Actions of 
Battery, and in all Actions where Freehold could come in Queſtion, if 
the Damages were under 40 5. the Plaintiff muſt procure a Certificate 
from the Judge, in Order to obtain his Coſts ; but in all other Perſonal 
Actions, the Law ſtood as it did before the Statute of Eliz. that the 
Judge muſt certify the Action as frivilous, to ſtrip the Plaintiff of his 
Coſts : The plain Conſequence of which is, That if there be ſeveral 
Counts in Treſpaſs, and one relates to the Freehold, in which the 
Title may come in Queſtion, and another relates to Chattels, de Boni: 
aſportat in which no Title of Land can come in Queſtion, and intire 
Damages be found under 40s. the Plaintiff muſt have Coſts, by the 
Statute of Glouceſter, becauſe the Coſts are not remitted by the Statute 
of Eliz. without a Certificate from the Judge. 

And this is not within the Statute of K. Charles 2. wherein there is a 
Neceſſity there ſhould be a Certificate of the Judge, to intitle to Coſts. 

And therefore when entire Damages are found, there muſt be ſome 
Danfage proportioned to that Count. | 

And —— be any Damage proportioned to the Count, relating to 
the Goods, that the Statute of Glouceſter carries Coſts of Courſe. 

This, I ſay, to vindicate the Reſolutions of the Law ; for Men have 
thought, that ſome of the Reſolutions, on the Statute of K. Charles, have 
oppugned the Statute, in Order to enlarge the Juriſdition of Veſtminſter- 
Hall, God forbid that Judges, upon their Oath, ſhould make Reſo- 
lutions to enlarge Juriſdiction. Theſe are juſt and genuine Reſolutions, 
according to the plain Intention and Meaning of theſe Statutes, con- 
ſidered one with another. 

And all Reſolutions, both antient and Modern, have turned upon 
this Reaſoning. I'll only mention ſome of the modern Ones, becauſe 


they come cloſe to the preſent Caſe, 


he Firſt is, 
” _ : Tak 


— — 


Term. S. Hill. 12 Geoxcs I. in Exchequer. 1 97_ 


Keen verſus Whiſtler. 


ESPASS for chafing his Cow and his Domeſtick Fowls, 9 Ces 1. Mick. 
8 — Hens, Geeſe, G. duch Dogs; which Dogs were uſed * ©: 4 

« to bite tame Fowl, by whoſe biting they were killed. On not 

« Guilty, Verdi& for the Plaintiff; and he had his full Coſts, becauſe 

this is not a Treſpaſs wherein the Right of Freehold may come in 


«< Queſtion. 


The next is 
Thompſon verſus Berry. 
* RE SPASS for breaking his Cloſe, and chaſing his Bull. 907.1. Pal. 
* Verdict for the Plaintiff, and 1 d. Damages: And the Queſtion in © E. 


« was, If he ſhould have any more Coſts than Damages; and held - 
„ the Court, That he mould have his full Coſts, becauſe the 22 

« 23 Car. 2. Cap. 9. extends only to ſuch Actions of Treſpaſs, where the 
% Freehold may come in Queſtion : Raym. 487. 3 Mod. 39. And 
* how could the Freehold come in Queſtion, on chaſing a Bull. 


Beck verſus Nicholls. 


* 13 RESPASS of Aſſault, Battery, Wounding, and Impriſonment; 10009. 1. Miel. 
* as alſo, for entering and breaking his Houſe, and opening the in C. B. 
* Doors of the ſaid Houſe, and breaking three Locks and three 
belonging to the ſaid Doors. The Defendant pleaded Not Guilty 

«* to all, except the Impriſonment: And for that he juſtifies; and on 

* the Tryal, the Juſtification was found for the Defendant, and the 
Not Guilty for the Plaintiff, and the Damages, 2 5. 6 d. and held by 

* the Court, That the Damages being under 40 3. he could not have 

* full Coſts for the Battery, becauſe the Judge had not certified the Bat- 

© tery to be well proved; neither could he have full Coſts for breaking 

the Houſe, @*c. becauſe this is a Treſpaſs relating to the Freehold ; 
the Conſtruction of 22 &* 23 Car. 2. C. 9. Sect. 149. having been, that 

it extends to Treſpaſs relating to the Freehold and Inheritance, and 

* to ſuch Treſpaſſes only; which is collected from the Exception, where 

* the Judge certifies that the Title came in Queſtion, which ſhews that 

the Act extends only to ſuch Treſpaſſes where the Freehold might 
come in Queſtion, and not to Treſpaſſes of Chattels. 


Blunt verſus Miller. 


# T for breaking and entering, and breaking the 1:Gw.r.Mick 
Plaintiff's Houſe, and keeping the Plaintiff out of Poſleſſion in &. B. 
. and Uſe of the ſaid Houſe, with - Continuando for a Month, amy"; 4 

Eee » " 
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\ * the Plaintiff was put to great Expences to gain the Poſſeſſion of 

„his Houſe ; and in the mean Time, loſt the Profit and Uſe of his 

« Houſe, Verdict for the Plaintiff, and 2 s. 6 d. Damages ; and upon 

„Motion for full Coſts, it was decreed by the Court; for this an a 

plain Treſpaſs, quare Clauſum fregit, and the per quod is only an 

* Agogravation : And in this Cafe, the Title of the Freehold might 

* have come in Queſtion; and if ſo, there ſhould have been a Cexti. 

« ficate of the Judge, which not being in this Caſe, the Plaintiff can 
have no more Coſts than Damages. 


mere. Trin. 6 CB RESPASS quare Clauſum fregit, & quendum Taurum Per- 

* 10 ſone ignotæ fugavit, per quod, the Plaintitt's Gooſberry Buſhes, 
ce necnon quinque particas (Angl Poles) in eod clauſ erect officiat' & ex- 
c iſtent fregit laceravit & ſpoliavit, Verdict for the Plaintiff, and 1 4, 
* Damages ; and on Motion for full Coſts, the Court held, That theſe 
Words in this Declaration, did not import an actual Aſportation, 
* which muſt be an intire carrying away; and that the taking and 
* pulling up the Poles, was not ſuch an Aſportation: That this was a 
4 Caſe in which a Certificate might have been made, . becauſe the 
* Freehold might have come in Queſtion ; and though the Treſpaſs 
begun by chaſing the Bull, yet Damages is laid to be done to the 
* the Freehold, and ſo the Title of the Freehold might there come in 
«© Queſtion.” | 


My Brother Denton, who gave me this Report, ſays, That the Court 
doubted of the Caſe in 2 Vent. 215. which was Treſpaſs guare Clauſum 
frezit, for digging up, and carrying away his Trees; and it was found 
upon Evidence, that they were Roots of Trees, and carried from one 
Part of the Ground to the other. The Court there doubted, whether 
this was finding an Aſportation : For if the Jury only found that which 
was Evidence of an Aſportation, and not an Aſportation, it would not 
carry Coſts, 
But they agreed in the Principal Caſe, that if any Thing were carried 
off from he Grounds, though of never ſo little Value, twould be an 
Aſportavit ; for the Words Abcariavit, &. Aſportavit, in Declarations, 
—_ ſuch a carrying as amounts to a Converſion to the Defendant's 
e. 
So that where the Declaration, in Clauſum fregit, breaking of Hed- 
ges, is laid by Way of Aggravation, that will not carry Coſts. | 
2 Show. 258, But in Smith and Batterton, Raym. 487. Treſpaſs for breaking Stalls 
in a Market, they gave full Cofts, becauſe tis a Damage to a Chattel. 
For the Freehold of the Market could never come in Queſtion in that 
Action. And it appears by 2 Fones, 232, that the Treſpaſs was quoad 
the Goods only. | | 
In the Caſe of Barns and Edgar, 3 Mod. 39, 40. where the Treſ| paſs 
is only for impounding, the Court would not allow full Coſts, becauſe 
the Freehold would not be in Queſtion. : 
But in the Caſe of Aſer and Finch, 2 Lev. where the Queſtion was 
touching the Right of a Way, and that appeared by the W 8 
3 | p 
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-\(t;6cation, though the Plaintiff replies, That it was done extra Viam, 
Sa Beendet had full Coſts. But this, though 1t was a Caſe 
quoted at the Bar, is not to our preſent Purpoſe, becauſe there the Mat- 
ter of Title appeared on the Record ufelf, SY | 

We come therefore now upon the Foundations and Principles before 
mentioned, to conſider the Caſe before us. Though I doubted ſomewhat 
of it at the firſt, yet I am now clear of Opinion with my Brothers, 
that there can be no more Coſts than Damages. 

In the preſent Caſe there is no Count, but where the Freehold 
might poſſibly come in Queſtion : For this Count is for breaking the 
Barn, and locking up the Door of the Houſe and Barn, and detaining 
ſeveral of the Plaintiff's Goods, mentioned in the Declaration, in that 
Houſe and Barn, 

Now here is no ſubſtantive and independant Count, quoad the Goods 
and Chattels, becauſe tis connected with the breaking and locking up 
of the Barn ; and in that Caſe, the Freehold of the Barn might come 
in Queſtion ; and then locking up the Goods in the Barn, 1s but meer 
Aggravation in that Count. : 3 

If a Man will put his Goods into my Barn, without my Leave, he 
can't enter and break my Barn in Order to come at his own Goods; 
and therefore upon this Count, the Property of the Goods might not be 
in Queſtion, but meerly the Barn that was thus broken. 

Another, and ſtill a ſtronger Reaſon, in my Opinion, is, That it is 
laid by Way of Detinuit, and not by Way of Aſportavit. For where 
*tis laid by Way of Detinuit, he may detain it as a Diſtreſs, and contra 
Vadios &. Plegios, and not by Way of Aſportation and Converſion. 
And then, even on the Part of the Count, touching the Goods and 
Chattels, the Freehold might come in Queſtion, and whether ſuch 
Diſtreſs were lawful. | | 

So that taking this as an Aggravation of the breaking of the Barn, as 
— it ought to be, the Freehold might come in Queſtion in this 

unt. | 

Or if it had been put into an independent Count, in the Derinet only, 
and not by Way of Aſportation and Converſion, ſuch Count would not 
be good in Treſpaſs, and therefore no Damages could have been re- 
covered for it, and therefore there could be no Cofts de Incremento, 
and conſequently there can be no Coſts in that Caſe. 

I think it very proper to be conſidered by all Practiſers, That if 


there be a Treſpaſs upon the Freehold, and likewiſe a Count laid 4+ 


Bonis aſportat in Order ſo put in for the Coſts meerly, if there be no 
Evidence of the carrying away of the Goods, and converting them, to 
take a Verdi& of Not Guilty upon that Count ; For then where the 
Jury bring in the Damages under 405. the Plaintiff can't have Coſts 
yon other Count of the Clauſum fregit, without the Certificate of 
the Judge, | 
I am exceeding clear, that in this Caſe there ought to be only ordi- 
nar Gs. | 
us was the Opinion of the whole Court, delivered Lord 
Chief Baron Gilbert, pe * 
The 
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The Caſe of Mary Shelmer's Will, and the Award of Baron 
Gilbert made thereupon. | 


The Caſe. MART SHELMER, Widow, by her Will, dated the 27th of 
= See the Auguſt, 1722, gives to her own Nieces Gwyn, Gc. 50 J. and after 
=_ Award infra. ſeveral other Legacies to her Husband's Relations, and alſo to her own 
4x more diſtant Relations, and particularly 1co J. to her Husband's Ne- 
WW | phew Philip Gibbons, Eſq; whom ſhe made ſole Executor, ſhe gives a Di- 
| ö rection in the following Words, concerning a Houſe ſhe held by a lon 
Leaſe from the Town of Bedford, at a ſmall Ground Rent, viz. Alſo [ 
zeill chat my Houſe in Bedford Buildings, with the Marbles and Cifterns 
thereto belonging, be ſold by my Executor bereafter named, with all con- 
venient Speed, and out of the Purchaſe Money thereby ariſmg, I give to 
my Couſm John Loyd of Weſtminſter 1001. and if he ſhould die in my 
Life-time, I give the ſaid 100 l. to his Child or Children, equally to be 
divided between them, 

But ſays nothing touching the Money to ariſe by Sale of this Houſe, 
proceeds and gives her own Niece Eligabetb Bernard, her Executors 
and Aſſigns, her Tenement in Fleetſtreer, for the Remainder of the 
Term therein to come, chargeable with 20 l. apiece to her three Sons; 
to her own Nephew Oren Brigſtock, Eſq; ſhe deviſes an Eſtate of Inhe- 
ritance in Wales, ſubjet to pay his Brother Will. 100 l. and after 
ſome other Legacies, ſhe bequeaths to her Man and Maid-ſervant, in 
the following Words : 
i1 Item, I give to my Servant Philip How 2001. 

1 | Item, I give to my Servant Elizabeth Pilgrim 100 J. and all my wear- 

will in Apparel j | 

_ Item, I further give to the ſaid Philip How and Elizabeth Pilgrim, 

_ all my Houſhold Goods, Money and Plate, that I ſhall leave behind me at 

the Time of my Death undiſpoſed of, and not bequeathed to others, my 
Funeral Expences, Debts and Legacies being firſt paid. 

Item, To Mary her Servant 20 l. and to James ber Servant 10 l. pro- 
vided they reſpectively dwell with her at the Time of her Deceaſe. 

And after theſe Bequeſts to her Servants, ſhe gives ſeveral Legacies 
in Money, ſeveral ſpecifick Legacies out of her Houſhold Goods, and 
Plate to other Legatees, and particularly to her Niece Bernard, and to 

| the Wives of her Nephews Brig ſtock ſeveral pieces of Plate, and to Mr. 
1 Gibbon her Executor, and his Lady, each a Diamond Ring, and to him 
8 a Pearl Necklace, and ſome Moveables, and to his Daughters, each a 
| | ſpecifick Legacy. : l 
Note. The Teſtatrix gives about 70 ſpecifick Legacies by her Will, 28 
| whereof preceded the ſaid Bequeſt to her Servants Philip How and Fi- 
[1 abeth Pilprim, and about 30 followed; and in the laſt Clauſe of her 
wat Will directed, that whatever Money ſhe owed any of her Servants at 
wy her Death, either for Wages, or Notes under her Hand, ſhould be paid 
my them over and above their reſpective Legacies therein left them, and 


| that her Servants living with her at her Deceaſe, ſhould be permitted to 
3 | continue 
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Houſe one Month, next after her Deceaſe, being the 
directed to be ſold, and of her Will, ap- 
without deviſing or taking 
ther Notice of the Reſiduum of her Eſtate, except what 
veſt to her Man and Maid, 


inue in her 
Hou Bedford Buildings, 
pointed the (aid Mr. Gibbon ſole Executor, 
any other or fur i 
is mentioned in the above recited Bequ. | 
How and Elizabeth Pilgrim, in the Middle of her Will. 
The Teſtatrix owed none of her Servants any Money, beſides a Tri- 
fle for Wages, (except to Philip How, to whom ſhe owed 100 f. by 
m for the Debt of another Perſon) and alſo the Ballance 


Note, given to hi 
ote, given for Money laid out, beſides what ſhe owed him for 


of an Account 


x Her ſaid Man Philip How, had lived with her Husband and herſelf 
26 Years, and her Maid had lived with her about 10 Years, a 

The Teſtatrix had three Siſters who died before her, but left Chil- 
dren living at the Teſtatrix's Death, viz. Mr. Gieyns Mother, Mr. 
Bernard's Mother, and the Mother of the two Brigstocks;, and theſe 
Nephews and Nieces are the next of Kin to the Teſtatrix, according to 
due Courſe of Law, and were moſt of them in good Eſteem with the 
Teſtatrix. | 

The Teſtatrix during Life, was ſeized of an Eſtate of about 800 J. a 
inture, and Part by her Husband's Will, which ſhe 


Time of his Death, which happened about 26 Years 


She dy'd the 7th of September, 1724, about two Years after making 
her Will, aged 77 Years or thereabouts; and tis thought ſhe had at 
the Time of making her Will computed ſpecificall 
much as ſhe was worth, and therefore did not cloſe 
Deviſe or Direction, concerning the Reſidue of her Eſtate. 

The Houſe in Bedford Buildings has been ſold for 4001. whereas ſhe 
has but ſpecifically given awa 

And ſhe died 
and Annuities 


Year, Part by Jo 
enjoyed from the 
before her own. 


giving away as 
Will with any 


100 l. of that Money. 

eſſed of five or fix hundred Pound South Sea Stock, 
a conſiderable Sum, due in Arrear for the Rent of her 
Freehold Eſtate, which ſhe held for Life; and alſo for conſiderable Sums 
due to her upon Bonds and Mortg 

She likewiſe left a conſiderable 
her Will, and alſo 100 Guineas in ready Money in her Houſe at the 
Time of her Death, ſo that the ſpecitick Deviſe to her Servants Philip 
How and Elizabeth Pilgrim, (without taking in the Reſiduum of her 
Eſtate) will amount to near 400 J. apiece, which is much more than ſhe 
y other Legatee or Perſon of her Family, or her 


ty of Plate, undiſpoſed of by 


has given to an 
neareſt Relations, 

And *tis thought the Teſtatrix intended her ſaid 
more beyond their ſpecifick Money 
Plate, and ſuch ready Money, as ſhould be 
the Time of her Death, ſhe uſually havin 
Money by her, and not even thoſe, 
Legacies were paid, becauſe as by her Will, ſhe has 
t Legacies out of her Houſhold Goods and Plat 
it was for that Reaſon ſhe added ” the Deviſe to 

fe = 


| Servants nothing 
Legacies, than Houſhold Goods, 
in her Dwelling Houſe at 
g 100 J. or 200 J in ready 
till her Debts and all her other 
given ſeveral par- 
e to other Perſons; 
her Servan ts Pbilip 


Note, 


Note. 


How © 
4 
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Money left behind her at the Time of her 
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L 
How and Elisabeth Pilgrim, the Words (unidiſpofed; mid not! 3 
to others] and not with an Intent to give them the "Juearbed - 
hrs) and or wich a cent ie them tha wiu Ride of hg 
And this is the rather to be ſuppoſed from the laſt Clauſe imher Will. 
which declares that her Servants ſhould be paid their Lewacies ©...?. 
and above what ſhe owed them for Wages, or by Note, that ce 
ſhould-live in her Houſe a Month after her Death, which Clauſe es 
in a Manner uſeleſs, if ſhe had intended the Refiduum of Eftate to Pi, 
lip How and Elizabeth Pilgrim, the Teſtatrix having but four Servants 
at the Time of her Death, of whom they were two, and being little 
or nothing indebted to _—_ them, except to Philip How, in which 
Cafe Philip How would have had the Controul over her Dwellino- 
Houſe in Bedford Buildings, as well as an abſolute Power to himſelf. ©; 
ſecure his ſpecifick Legacies, HATH is | l 
The Reſiduum of the Teſtatrix's Eſtate, after Payment of her Debts 
and Legacies, will amount to 4 or 5001, | 
Whether the Teſtatrix's Servants Philip How and Elizabeth Pilrrim. 
or the Teſtatrix's next of Kin, are entitled to the Reſidue of the 1 
ariſing by the Sale of the Houſe in Bedford Buildings, and the remaining 
Part of the Reſiduum of her Perfonal Eftate, or either, and which of 
them ? | 
I have conſidered of the Matter referred to me, between Mrs. Shel. 
mer's Relations and Servants, touching her Will ; and I am of Opinion, 
that the Word (Money) mentioned in the Bequeſt to the Servants in her 
Will, is a general Word, but yet not ſo large and comprehenſive, a8 
the Word Pecunia in the Roman Tongue; for ſuch Word in that Lan- 
guage, All the Teſtatix t Subſtance, both Real and Perſonal, that can be 
converted into Money; but the Word Money, in our Language, anſwers 
to the Barbarians- Latin Word Moneta, and is a Genius that compre- 
hends two Species, viz. ready Money, and Money due, that is to ſay, 
the Money in her own Hands, or her Money in the Hands of any Body 
elſe; and therefore in'this Caſe, the Bequeſts to her Servants, will com- 
prehend Mr. Wood's Mortgage, and the Arrears of Rent, ſince theſe 
muſt be looked upon by all the Rules of Conſtruction, to be Mrs, She]- 
mer's Money, at the Time of her Death, but the Word Money will not 
comprehend South Sea Stock, or Annuity Stock, becauſe that 1s an Inte- 
reſt ariſing out of Funds, ſettled _ Laws ; and though it be - 
redeemable by Money, or ſaleable for Money, yet it can be no more 
looked upon as Money at the Time of Mrs. Shelmer's Deceaſe, than a 
Term of Years, a Coach and Horſes, or any other Real or Perſonal 
Chattel whatſoever can. And therefore 1 am clearly of Opinion, it 
can't be comprehended in the Word ("Money.)) I am likewiſe of Opi- 
nion, that the Money ariſing by the Sale of the Houſe in Bedford 
Buildings, will not be compriſed by this * becauſe that was not 
eaſe, for then it was a 
Chattel Real, and it could not by the Frame of the Will be ſold, till a 
Month after her Deceaſe, ſince the Servants are by an expreſs Clauſe 
in the Will, to remain there, during that Time. I am therefore of 


Opinion, that the blended and liquidated Refiduum, that is compoſed - 


ages - 


. ——jC—— — eames 
— — — l 


— 
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Species that remain in the Hands of Mri/Gi#%%w the Exevutor, | 

f g 1 de divided in the Proportion, that the Relations Reſiduary Part, 

bears to the Reſiduary Part of the Servants. The Reſiduary Part of the 

Relations conſiſt of the Annuity Stock; and this Money ariſing by the 
Sale of the Houſe in Bedford Buildings, which is the firſt +; vote x 
by which the ultimate Reliduum in Mr. Gibbons's Hands, is to be divi- 
ded. The Refiduary Part of the Servants, confiſts of Mr. Woo: Mort- 
gage, and the Arrears of Rent, and likewiſe the ready Money, which is 
not to be conſidered ſpecifically, as a Part and Share due to the Servants 
at all Events; but as one of the Items that is to make a Part of the 
Computation of their Proportion, ſo that the ſecond proportional to 
divide this blended Refiduum, is the Refiduary Part or Share of the Ser- 
vants, and the Apportionment ſtands thus, as the Relations Part is to the 
Part of the Servants, ſo the Reſiduary Part in Mr. Gibbons's Hands is a 
fourth Proportional. ad 4. 2 Te Vt 
Note, This is to be computed by the Rule of Three, either Direct or 
Inverſe; and accordingly the Shares of the Relations and Servants will 
come- out by the aforementioned Additions. 5 
Therefore I do award, order and determine, that the reſpective 
Shares be paid to the Servants, according to their Proportion, and that 
likewiſe the Reſiduary Part, or Share of the Relations be paid to them, 
according to this Proportion, but to be ſubdivided among them, accord- 
ing to the Statute of Diſtributions of Inteſtates Eſtates ; and I do like. 
wiſe order and determine, that the ſaid Relations and Servants, upon 
receiving ſuch their Shares and Proportions, ſhall give to the ſaid Philip 
Gibbon, Eſq; the Executor, proper Releaſes ; and I likewiſe do order, = 
that theſe Proportions be forthwith calculated, ſettled and adjuſted, = 
and the Award drawn up in Form, with all convenient Speed, Witneſs 
my Hand, this preſent 18th Day of December, in the 12th Year of the 
Reign of our Sovereign Lord King George I. in the Year of our Lord 


God, 1725. | ſe ve 
| ff 


” 


Marriot verſus Marriot. 


N this Caſe is obſervable Mr. Marriot, Maſter of the Exchequer af The 
Pleas, made his Will, and left his Wife Executrix, and Reſtduary —_— 

Legatee ; his Sons were Plaintiffs in this Cauſe, and contended, that Gilbert. 
this Deviſe was gotten by fraudulent Means, and by Surprize; the Wife Tue Caſe of 
produced the Probate of the Will: And Council, in Behalf of the Wife, Nil 2 4 
the Defendant, contended, that the Probate 25 the Will was concluſive the Point of 
Evidence, touching this Diſpoſition of the Refiduum ; and that a Court —— 
of Equity could not look into the ſame, but that it was meerly of Eccle- 
faſtical Juritdhdien, and to be determined there. 

And in this Queſtion, four Things are conſidered. 
oooh the juriſdiction of the — Matters ſtood by the 

ivil Law, 


Secondly, How it ſtood by the Canon Law, 


$ Thirdy, 
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Thirdly, Upon what Foot it ſtood by the Law of OY 
Fourthiy, What have been the ſeveral 2 Is 
touching this 1 * W, 

Firſt, How the juriſdiction of the Teſtamenta | | 
the Civil Law. ry Matters flood by 


Trad. Tra- The Way of authenticating Wills in the Civil Law, was firſt before 


tum. Tit. 1. 
Fo. 38. N. 8. 


the Prætor, and afterwards before the Magiſter Cenſiig: 
reckoned Wills to be in the Nature of ju —— in — Dieitem 2 
Diſtributions that a Man himſelf made, touching his Eſtate, and "ang 
fore they were ſhut up with the Magiſtrate, during the Life of ch a 
Perſon, for the Quiet and Repoſe of the Family, but were opened — 
his Deceaſe; they were ſigned by the Teſtator, and ſealed by him . 
by the Witneſſes upon a Thread, and carried into the Pretor ; after the 
Death of the Party, the Witneſſes were called, if living, bo. acknow- 
ledge their Seals; if they were not living, then the Seals were broke 
and the Will opened in the Preſence of other ſufficient Witneſſes, and 
the Will was read and regiſtered, and a Copy of it delivered over to 
any Perſon that would ask for the ſame ; for it was reckoned as a Mat- 
ter of Record, and therefore any Perſon might have Acceſs to it. Of 
this, Vid. Digeſt. Lib. 9. Tit. 3. de Teſtamentis quemadmodum Aperi- 
antur, &. In the Code, Lib. 6. Tit. 32. And when any cy was 
diſpoſed of to pious Uſes, for the Uſe of the Church, or Fa Hana 
ries, or for the Poor, the Biſhops were to ſue for the ſame, and ſee to 
the Adminiſtration thereof; this appears by the Code, Lib. 1. Tit. 3. 
Law 42. $6. Vid. Neceſſarium & 7. Amplius F 8. fi autem contigerit 
F 9. præterea Sancimus. 

Upon this the Biſhops began to intermeddle with the Probate of 
Wills, which was a meer Temporal Authority; but this Invaſion of 
the Prelates, Fuſtinian would not endure, and therefore in his Code, 
he puts the Law againſt the Biſhops Probate of Wills, before the Laws 
herein before mentioned ; and in this Code, Lib. 1. Tit. 3. Repetita pro- 
mulgatione non ſolum Fudices quorum libet Tribunalium verum etiam defen- 
ſores Ecclefiarum bujus Alme Urbis quos turpiſſmum inſmuandi ultimas de- 
ficientium voluntates genus irreplerant premonendos eſſe cenſennis de Rem 
aligunt que nomini omnium ſecundum Conſtitutionum precepta preterquam 
Magiſtro Cenſus competit; abſurdum enim Clericis oft imo etiam oprotico- 
ſum Temeratoribus hujus Samctionis pena quinquagima Librarum Auri feri- 
endi datum XIII. KaP Dec C. P. Tuſliniano A. 11. & Apiliano Cons. 
524. Thus Things ſtood before the Civil Law. 

Secondly, We come now in the ſecond Place, to ſee how Things 
ſtood by the Canon Law. : 

The Popes, as their Power encreaſed, endeavoured to get the Juriſ- 


Trat. Trafta- qiction over Teſtaments, &c. This appears by the Decret Lib. 3. 


tum. Tit. 14+ 
Fo. 199 
N. 88. 


Tit. 26. C. 26. Si Heredes Fuſſa Teſtamentoris non ad impleverant ab 
Epiſeopo loci illius omnis Res que eis Relicta eft Canonice interdicatur, 
cum fruflibus & ceteris Emolumentis, ut vota de Defuncti ad impleantur , 
and likewiſe Decret. Lib. 3. Tit. 36. de Teſtamentis C. 17, tua nobis fra- 
ternitas intimavit quod nonnulli tam Religiofi quam Clerici, Seculares, & 


Laici, Pecuniam & alia Bona que per Manus eorum ex OT dece- 
| 4 : ntium 


— 
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dentium debent in Uſus pios expendi non dubitant alii⸗ rſabus applicare + Cum 
igitur in onmibus pits voluntatibus fit per Locorum Epiſ, copos providendum 
ut ſecundum- defundli voluntatem univerſa procedant licet etia a Teſta- 
toribus id contingerit interdici Mandamus quatenus Executores Teſtament” 
hnquſmodi ut Bona 426 fideliter & plenarie in Uſus prædict expendant 
monitione præmiſſa Compellas. Pope Innocent the IVth, upon this Law, 
Fo. 152. ſays, that the Biſhop may diſpence this Charity, if there be no 
Executor appointed by the Will, and if there be an Executor, and he 
don't fulfil the Will, that then he may take it to himſelf, Decret' 
Lib. 3. de Teſtament” Tit. 26. C. 19. Johannes Clericus & P. Laicus Ex- 
ecutores ultime voluntatis. O Clerici Sante Crucis qui venerabilibus Epiſco- 

is locis de Bonis ſuis in ultima voluntate legavit mandans inde ſuperſatis- 


fiere Creditoribus per eoſdam poſt mandatum ſuſcepciemi per Dioceſanum Cogi Panore. 


debent” Teſtatoris explere ultimam voluntatem. See Innocentius in Le- 
o 153. Panormitan, upon the Law of Si Heredes ſays, that this 


Tit. 4- 
Fo. 157. 


atter of Wills, even where the Deviſe is to pious Uſes, is mixti fori, 


and that the Heir or Executor is to have a Year's Time to fulfil the 
Will, before he can be compelled to do it by Eccleſiaſtical Cenſure. 

Upon the ſame Law tua nobis, Panormitan lays, that the Biſhop is 
to compel by Eccleſiaſtical Cenſure the Executor, to the Performance 
of a Will to pious Uſes, although the Will itſelf ſays, that the Biſhop 
was not to intermeddle; for they look upon that as an irrational Part 
of the Deviſe, which is 1n itſelf void, | | 

The laſt Chapter verbo Johannes. The Caſe as Panormitan ſtates it 
was, where after Debts paid, the Reſidue was left to pious Uſes, and 
then the Biſhop was to compel the Payment of Debts, and afterwards 
to ſee the Diſpoſition of the Reſiduum; I don't find that any of the 
Canoniſts pretend, that Wills are of Eccleſiaſtical Conuzance, ſua 
natura, but only ſuch Wills as were made for pious Uſes. And 

Lynwood, Fo. 174. Verbo approbatis ſays, that the Juriſdion of the 
Eccleſiaſtical Courts, touching Teſtamentary Matters, is by the Cuſtom 

of England, and not by the Eccleſiaſtical 7 Fon 
We are thirdly to conſider upon what Foot the Eccleſiaſtical Juriſdi- 
ion ſtood by the Law of England, . 

In England, the Biſhop and Sheriff ſat together in the County Court, 
as it appears by the Laws of King Eadgar, Cap. 5. de Comitiis. Cen- 
turiæ Cymitiis quiſq, (ut ante preſcribitur ) Intereſto; Oppidana ter quo- 
tannis habentur Comitia; celeberrimus autem ex omni Satrapia bis quotan- 
nis Conventus agitur cui quidem ill” Dioceſis Epiſcopus & Senator. And, 
inter ſunto, quorum alter Jura divina alter humana populo edoceat Leges 
Canuti C. 17. de Comitiis Municipalibus ;, Ter in Anno habeantur Comitia 
Municipalia, & duo Conventus ( aut 22 etiam) ex omni Provincia, &. 
lis interſint Epus' &. Senator &. ibi ubique doceatur tam Fus divinum quam 
bumanum, from theſe Laws, it plainly appears, that the Probate of 
Teſtaments was 1n the County Courts. Gy. . . 
Pilliam the . was the firſt that ſeparated the Eccleſiaſtical 
Court from the Civil. Seiden, in his Notes upon Eadmerns 167, gives 
us the very Charter of ſuch Separation, Propterea mando G- regia 
authoritate præcipio, ut millus Epris* ut Archidiaconus de Legibus Epiſcopali- 

Ges bus 


id. Fo. 176. 


Note. 


Wilkins 78. 
Lamb. Saxon 
Laws 64. 


ibid. 1 36. 
Lamb. Saxon 
WS, 111. 
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bus amplius in Hundredo placita tensat, nec cauſam aus — 
— — ad * ſecularum Nominum — E — 
as Mr, SYelden has told us, was recited in a cloſe Roll of Rich 7 
and then confirmed; but the Charter of William I. does not — 
Matters Teſtamentary, or the Probate of Wills to be of Eccleſiaſtical 
Conuzance, but only ſays that the Crimes that were to be proſecuted 
*. Salute . 7 to - of that Cn * 
hat which ſeems to have given Birth to the Ecc : . 
diction, was the Charter of Hen. I. which ſays, þ quis —.— _ 
num meorum infirmabitur ſicuit ipſe daret vel dare diſpoſuerit pecuniam 
ſuam ita datum eſſe concedo quod ft ipſe confectus vel armis vel infirmitate 
pecuniam ſuam nec dederit nec dari diſpaſuerit Uxor ſua fre liberi aut 
parentes & legitimi heredes ſui pro anima ejus eam decidant, This let in 
the ſeveral Canons herein before mentioned into England; for fince the 
Perſonal Eſtate was to be diſpoſed of for the good of the Soul, they look- 
ed upon every Will to be a Diſpoſition of the Teſtator in a gratuitous 
or charitable Manner ; that whatever was left, was to be diſpoſed of 
by the Executor, for the good of his Soul, ſo that all the Canons 
touching charitable Diſpoſitions, were to take Place in England, 

In the Time of Richard I. when he was in Confinement, the Clergy 
got a Confirmation from him, of the Eccleſiaſtical Immunities; this is 
mentioned by Mat. Paris, 161. Item, Diſtributio rerum que in Teſta- 
mento relinquitur Authoritate Eccleſiz fiet nec decima pars ut olim ſubtra- 
hetur ſi quis enim ſubitanea morte vel quolibet caſu preoccupatus fuit, ut de 
rebus 2 diſponere non poſſit diſtributio Bonorum ejus Ecclęſiaſtica Aut bori- 
tate fiet. 

This Charter is likewiſe mentioned in the ſame Terms in Radulphus 
de Diceto one of the Decem Scriptores, Fo. 658 ; theſe Eccleſiaſti- 
cal Immunities were confirmed by the Pope, and the Confirmation 
appears in Vol. 1. Fredra. 104. though there is no expreſs Mention of a 
Teſtamentary Juriſdiction. 

Note, Alſo it appears by the Charter, that the King releaſes the 
Tenth that uſed to be taken on the Death of the Tenant, and thence 
forward the King and his Lords only took Herriots, as an Acknowledg- 
ment in Lieu of ſuch Decimation. 

From henceforth, the Eccleſiaſtical Court began to conſider a proper 
Method for the Publication of Wills; therefore when any Perſon died, 
they ſummoned in the Executor, or next Relation, to take Care of his 
Soul, and the Executor was obliged to bring in the Will, and both Ex- 
ecutors and Adminiſtrators were obliged to bring in an Inventory of his 
Goods, and the Charges were lightned by the Canons, in order to bring 
every Thing into the Eccleſiaſtical Court, Lymwood 176. Canon of 
Simon Mepham: And it appears by the Canons of Stratford, that the Re- 
ſidue in the Hands of the Executor, was to be diſtributed for the good 
of the Soul, Lynwood 178, and by the Canons of Ortobon, an Inventory 
was to be exhibited, Lyn. 167. : 

Notwithſtanding all this, the Juriſdiction of the County Court ſtill 
continued, for this was acknowledged to be a Matter mixti fori, and 
therefore they could not hinder the County Court from proceeding, 
even according to their own Canon Law. 5 

2 = ut 
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But in order to get the whole Juriſdiction in the Time of Richard IL 
as is mentioned by Selden on his Notes on Eadmerus, they got the 
King to publiſh the Law of Wilkam the Conqueror, and confirm the 
fame, that no Matters of Eccleſiaſtical Conuzance ſhould be tranſacted 
in the County Courts; this is the Charter of 2 Richard Il. Membrano 
12. N. 5. and is mentioned in Selden's Eadmerus 168, 

From hence forward the Clergy had the whole Juriſdiction of 
Wills, becauſe the County Court could not receive the Probate, Cc. 
and the King's Court had never intermeddled with it, becauſe by the 
Charter of Hen. I. herein before mentioned, and likewiſe by Mag. (hart. 
Cap. 18, the King had granted the Liberty to his own Tenants, to diſ- 
poſe of their Goods, and therefore the Will touching the Perſonal 
Eſtate, never received any Sanction in the immediate Court of the 

This reconciles that Caſe of Fitæberbert, Abr. Tit. Teſtament, Fo. 148. 
where tis ſaid by Fairfax, that it was but of late the Church had the Pro- 
bate of Wills, which was by an AR, (I ſuppoſe he muſt mean the Con- 
firmation of Richard II. herein before mentioned, for there is no Act of 
Parliament that gives them that Probate) and he ſays that in other 
Countries, the Probate was of Temporal Conuzance, which Shelden 
notes to be true in all Countries except France; and Tremaile, in that 
Caſe, aſſerts the Uſage of proving Willis in Courts Baron, which cer- 
tainly may be where the Cuſtom prevails, 

In the 11th of Hen. VII. Fineux aſſerts, that the Probate of Wills 
did not belong to the Spiritual Court by the Eccleſiaſtical Law, but 
came to them by Cuſtom and Uſage, and theſe are the Foundations on 
which my Lord Cooke in Henſlow's Caſe 9, Rep. 38. concludes, that 
when the Will 1s proved in the Eccleſiaſtical Court, the Court has exe- 
cuted its Authority; but the Executors are. to ſue in the Temporal 
Courts, to get in the Eſtate of the deceaſed. 

Fourthly, We are to ſee what have been the ſeveral Diſtinctions in our 
Law, touching this Juriſdiction, which will fall under five Heads. 

Firſt, That the Spiritual Court 1s the only Court now, that has Au- 
thority to receive the Probate of Wills, and to give a Sanction to them, 
becauſe the Juriſdiction of the County Court is loſt by Non-uſage, and 
ſince Magna Charta, C. 18. the Kings Courts did not intermeddle with 
the Goods of a deceaſed Tenant. But here muſt be excepted all Courts 
Barons that have had Probate of Wills Time out of Mind, and have al- 
ways continued that Uſage. 

Secondly, The Seal of the Eccleſiaſtical Court does authenticate the 
Will; for there the Will is to be brought in and proved; and therefore 
the Caſe in Raym. 406, 407, is certainly good Law, that the Seal of 
the 2 can't be contradicted, becauſe if there be no Way in the 
Temporal Courts to prove the Will relating to Chattels, it muſt go on 
in the Spiritual Court, and the Determination there muſt be final ; for 
the Temporal Courts can't make a Judgment concerning the Will, con- 
trary to what was made in the Eccleſiaſtical Court ; and therefore it is 
certainly good Law, that if they ſhew a Probate under the Hand of 
the Ordinary, they can't prove in Evidence, that the Will was forged 
or that the Teſtator was not Compos, or that another Perſon was 


Executor; 


Note 


3 Roll. 299. 


"4 


2 
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Executor; but they may give in Evidence, that the Seal 1 

the Will repealed, © hi — were Bona notabilia, — 
in Con tradiction to the real Seal of the Courts, but admits the Seal 

and avoids it, Lev. 235, 6. Vaugh. 207. 1 Show, 293, and ſince the Ec- 
cleſiaſtical Court has the Probate of Wills now ſettled by Cuſtom, the 
Temporal Court can't prohibit them in their Inquiries, whether the 
Teſtator was non compos or not, or whether the Will be revoked or not 

becauſe that is neceſſary for the authenticating the Will, Hard. 13 I, 
31% 2 | . ; 
If a Temporal Matter be pleaded in Bar of an Eccleſiaſtical Demand 

they muſt proceed in the Eccleſiaſtical Court, according to the Temporal 
Law, or elſe the Temporal Courts will hinder them ; as if Payment be 
pleaded in bar of a Legacy, and there 1s but one Witneſs which the Ec- 
cleſiaſtical Court will not admit, there the Temporal Courts will prohi- 
bit them, becauſe it is a Matter Temporal, that bars the Eccleſiaſtical 
Demand. Shutter and Læ verſus Friends. Show 158, 173. 1 Vent. 291, 
3 Med. 283. but if upon a Probate of a Will, they alledge on the other 
Side, that the Will was revoked, and they would prove the Revocation 
by one Witneſs, according to the Reſolution in Telv. in the Caſe of 
Brown and Wentworth, Fo. 92 or 96, (which is but that of three Judges 
againſt two, and ſeems againſt the Opinion 2 Rolls Abr. 299.) they 
might be prohibited; this ſeems to intrench upon their Juriſdiction; 
for if they can't judge by their Law, whether the Will is revoked or 
not, they can't judge whether there is a Will or no Will. Indeed the 
Judges there ſay, that the Revocation is a Temporal Matter, and there- 
fore it is to be proved according to their Law by one Witneſs; but 
then we don't ſuffer them to determine, touching the Validity of a Will 
of a Perſonal Eſtate, which every Body allows to be of Eccleſiaſtical 


Conuzance. But if the Spiritual Court do admit a Will, but yet will 


not give the Probate to the Executor, becauſe he can't give Security for 
a juſt Adminiſtration, it ſeems that a Mandamus will lye; and this 
was reſolved in the Caſe of the King, and Sir Richard Raines, Mich. 10. 
W. in B. R. M. S. Rep. Fo. 1. for though they are to determine whether 
there be a Will or not; yet if there be a Will, the Executor has a 


| Temporal Right, and they can't put any Terms upon him, but what 


are mentioned in the Will; and therefore if they will not grant the Pro- 
bate, where they admit there 1s an Executor, the Court will grant a 


Mandamus, : 
If a Man gives Lands to be ſold, for the Payment of Debts, and diſ- 


| poſes of the Money to ſeveral Perſons, that can't be ſued for in the Ec- 


cleſiaſtical Court, but only in a Court of Equity, becauſe that is not a 
of Goods and Chattels, but it ariſes originally out of 


acy meerl 5 
122 enements, and they have a Teſtamentary ] uriſdiction, 


Lands and 

touching Chattels only, Hob. 365. Caſe 345. 2 Roll. 285. : 
The Courts of Equity can hold Plea concerning a Legacy, and like- 

wiſe concerning the Deviſe of a Reſiduum, which is but a Legacy; 

they may in notorious Caſes declare a Legatee that has obtained a Le- 
cy by Fraud, to be Truſtee for another, as 1f the Drawer of a Will 

fond inſert his own Name, inſtead of the Name of a Legatee, no 


Doubt he would be Truſtee for the real Legatee. As to the — 5 
+ 
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e Refiduum, nothing can be more clear, for ſince the Caſe of Fgſer 
— — TP — wherever an Executor hath had a ſpecitick 
Legacy, he was looked upon as a Truſtee of the Refiduum for the Re- 
lations, in a Courſe of Diſtribution, and Nobody ever attacked theſe De- See 2 Vern. 
crees in Favour of the Relations, upon this Head of Argument, that 648. 
they were contrary to the Eccleſiaſtical Juriſdiction. 
But in all Caſes, a Court of Equity muſt conſider what was the Real 
Intent of the Teſtator; and they can't declare a Truſt according to 
their own Fancy, nor according to what the Teſtator ſhould have 
willed ; for then they make the Will, and not the Teſtator; but they 
may according to the Real Intention of the Teſtator, declare a Truſt 
upon ſuch Wills, although it be not contained in the Will itſelf, which 
is in theſe three Caſes. : 
Firſt, In the Caſe of a Fraud upon a Legatee, as before is men, 
tioned. 
Secondly, Where the Words imply a Truſt for the Relations, as in 
the Caſe of a ſpecitick Deviſe to the Executors, and no Diſpoſition of 
the Reſiduum. 
Thirdly, In the Caſe of the Legatees promiſing the Teſtator to ſtand 
as 2 Truſtee for another. ; 
And Nobody has thought that declaring a Truſt in theſe Caſes, is 
an Infringment upon the Eccleſiaſtical Juriſdiction. 
N. B. This Cauſe was agreed; but if the Point of Juriſdiction had 


been inſiſted on by the Executrix, my Lord Chief Baron Gilbert had 


\ 


prepared this Argument, 


John Edwards verſus Richard Hughs d al 


HIS is an Action of Treſſpaſs for taking away two Steers. To On a cuſtoms 
1 this the Defendants plead, that William Margan was ſeized of *? DiftreGs, 
the Manor of Brecon, in his Demeſne as of Fee, and that the ſaid Wil. ——— 
liam Morgan, and all-thoſe whoſe Eſtate he had, had Time out of Ming not appear- 
within the ſaid Manor, a Court-Leet, or View of Frankpledge three {$9 
Times a Year, viz. on 1 next, after the Cloſe of aer, on Court ect. 
Monday next, after the Feaſt of St. Michael, and on Monday next after M affeering 
St. Hillary: That in the Manor there was a Cuſtqm, that every Te- — 
nant of every Freehold Tenement within the ſaid Manor, uſed and ; 
ought to appear Perſonally, without any Notice or Summons once in 
every Year, at one of the ſaid three Caurts of View of Frankpledge, ſo 
to be held; and if he did not appear at the two other Courts, then he 
was to pay the Steward for the Uſe of the Lord of the Manor, an 
Eſſoign Penny for each of the two ſaid Courts for his Default; and 
that every.ſuch Tenant not appearing at either of the ſaid three Courts, 
was to be amerced by the Steward for his Default 7 5, for each of the 
{aid three Courts; and that every Tenant being lawfully ſummoned to 
appear and enquire, and preſent upon Oath all fich Matters, as ought to 
be enquired into and preſented, and therein making Default, was to 


be amerced by the Steward for Hens and that the Rails 
| 1 | | 0 


wp 


a —  — — — — — — 8 2 
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of the ſaid Manor, by the Warrant of the Steward, ſhould levy theſe 
=, 5" Ho by Diſtreſs and Sale of the Goods and Chattels of the 
unter, © | ITT 4 19 

And the Defendants further ſay, that Fobn Edwards nd fon 

three Years before, was a Towns of a Paal — = 2 

dent, and inhabiting within the ſaid Manor, and that there was a Court 

held on Monday next, after the Cloſe of Eaſter, viz. upon the 25th of 

April, in the 6th of the King, and that the Plaintiff was lawfully ſ. um- 

mon'd to appear, and to be put upon the Jury, to preſent all Things 

preſentable within the ſaid Manor; and that the Plaintiff did not ap- 

pear, for which he was amerced by the Steward at 77. 

And that at the ſecond Court held on Monday after Michaelmas, viz, 

the 3d of October, in the 7th of the King, the Plaintiff was ſumnion'd 

to appear, and be on the Jury, but did not, and for that Default, was 
amerced another 7 s. . 2 

And that the 3d Court was held the Monday after Hillary, vis. the 

16th of January, in the 7th of the King; and that the Plaintiff was 

lawfully ſummoned to the ſaid Court, to be on the Jury, and made 
Default, for which the Steward amerced him another 7 s. _ 

And becauſe he did not appear, and pay his Eſſoign Penny for his 

Non-Appearance, according to Cuſtom for this Default, the Steward 


amerced him another 7 s. 1 15. a, 
And for not paying his ſeveral Amerciaments, Hughes the Steward 
directed his Precept to Fohn Pitchard, Thomas Loyd, Fobn Meredith, 
and Fobn Powell, which was delivered to them, by Virtue of which, 
they took the two Steers (in the Declaration mentioned) as a Diſtreſs, 
and levy'd on the ſaid Steers the ſeveral Sims, ' amounting to 1/, 8 5, 
to the Uſe of William Morgan, the ſaid Lord of the Manor, and ſold 
them to certain Perſons, to them unknown for 53 J. as they lawfully 
might, and paid the faid 1 J. 8 s. to the Lord of the Manor, and 
were ready, and offered to pay the Overplus to the Plaintiff, which he 
refuſed to receive, which is the fame Tranfgreſſion, of which the Plain- 
tiff complains” = TIE 
The Plaintiff replies de Infuria ſua propria. 

| To this the Defendant demurs. 631.2063 74/4: 

| The Queſtion in this Caſe is, Whether the Cuſtom is good? 

| And we are of Opinion, that this Cuſtom is not good for many 

Reaſons, Be © 15 N ee | oered 
Amercia- Firſt, Becauſe this Amerciament is not afteered. | 

| —_ io be Byte Statute of Magna Charta, Cap. 14. it directed expreſly, 
affeercd. that nulla prediftarum Miſericordiarum ponatur niſi per Sacramentum pro- 
| borum & Lepalium hominum de vicineto. QUELS 


| And 33 Hen. VIII. C. 26. All Laws and Statutes in England are 
| to run Falk. Oo bid i, m e 
gainſt Magna Charta, it is as much abo- 


| And ſo if this Cuſtom be a 
| liſhed in Wales, as tis in Engl 
| Amerciamen ts, at the Will and 
| : 5 ot x1 
| 


Fintetded to take away il Fine and 
"of the Lord and n, 
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wy likewiſe all exceſſive Fines ard Amerciaments, if they were never 


1 ry ro this Charter of L berties the Lords uſed to ſet tuch 


exceſſive and grievous Amerciaments on their Tenants, that under 
Pretence of ſuch Amerciament, they uſed to ſeize the whole Profit of 
the Tenement, which they had granted, - | 

To hinder this Oppreſſion, Magna Charts appoints, that every 


Amerciament ſhould be affeered. 
This has been ſo underſtood, that though a Court may award, that 


the Party ſhall be amerced, yet the Quantity of the Amerciament is 
to be ſettled by the Aﬀeerers, and they are particularly ſworn to that 


Purpoſe, . 
And they are called Affeerers, becauſe they do affere, or bring in 


the Quantity of the Amerciament. 


In a Court Baron, where the Suitors are Judges, the Homage may 2 


- preſent the Defaults on ſmall Treſpaſſes within the Manor, but the 
Amerciaments muſt be afterwards particula = affeered by the Affeerors, 
Hob. 78 and Kitchen 153 ſays, that the Office of the Homage, and 
that of the Affeerors are not to be confounded. 

The Homage are, to preſent the little Offences and Treſpaſſes within 
the Manor, as Kitchen fays, but the Aﬀeerors are in Nature of Tru- 

feces, to ſettle the Quantity of the Amerciament. 
— Indeed Hob. goes ſo far as to ſay, that the Homage my ſet a Sum 
9 Offence, but the Affeerors are then to mitigate it ſo, that the 

9 the Amerdiament is totally to be ſettled by the Aﬀeerors. 
And fo in the be Def rts above, where Amerciaments were ordered either 
e 


gainſt Plaintiff 2 they were carried down to che Coroner, 


is > be 88 and affeered 
a Court-Leet, which was a Court of Record, amn 


Was e ed, if it were affeeted even by 'the Jury, and not by fworn 
Aﬀeerors' appointed for that Purpoſe, * was a void Amerciament, and 
the Lord of the Leet could not maintain his Action for it, 3 Leu. 206. 

Tis very reaſonable there ſhould de fuch an Affeerment; for in 
this very Caſe, tis very poſſible the Tenant migtit not have been ſum⸗ 
moned, and that this might come to the Knowledge of the Affeerors, 
and that would be an Excuſe for this Default. 


Objefion, This is an Amerciament in Nature of a Fine, /and a Fine Q. If Fines 


may be ſer by the Court wirhout any Affeerment. | 
"Anſwer, Tis true, a Fine may be ſet without Affeerment, bedanſe 


were not an 
Invention — 


it is dut bf the Statute of =_ Che. for the Statute of Mag. Charg, to avoid the 


don't comprehend the Caſes, Where a Court of Juſtice may impriſvn, 
and'where the Fihe is ſet by Way of Merey as a Nunſdme and Purgation 
of the Offence; for the 8 ture was deſig ned in Mercy to the Offenders, 
and not to hinder them from I 5 fo'did 2 ertend td Offen- 

ces that might be puniſttied by Tmprifotimetit. 

So in all Breaches of the „tlie Coutt may ſet a Fipe. 

And ſo for all Contemipts, betzuſe the Court my impriſon. 
So n Steward df a CodrtlLet may impoſe a reaſpenble Fine, for! a 


Diſturbance committed in facie curie, which fred Eos. 


: 
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the King's Courts upon De 
deniend, de ſervitio regis, Gm. 
py g 0 | 


And ſo he may, if a Suitor will not be ſworn on the Homage, be 
cauſe in thoſe Caſes the Steward may impriſon, as is expreſly reſolved 
in Fitz. Abr. Tit. Leet. N. 4. Dalton Sher. 400. and when ſuch 2 Fine 
is impoſed, it becomes a Debt to the Lord, for which an Action of 


Debt lies, Cyo. El. 581. | 


Nobody can ſay that a Default for not appearing in a Court-Lect. is 
ſuch a Default, upon which a Steward may impriſon the Party, and ſo 
can't ſet a Fine as a Ranſome from Impriſonment, 

But it is ſaid, that this may be good by Cuſtom : Now, as to the Cu- 
ſtom, that is in the very Teeth of Mag. Chart. for it's a Cuſtom to 
amerce without Affeerment; and this Statute was made to abrogate and 
aboliſh ſuch Cuſtoms, | 

| Secondly, Another Reaſon againſt this Cuſtom is, that the Amercia- 
ment is too exceſlive, it is not ſalvo contenemento. 

Now if the Amerciament was ſo great, as to ſweep away the whole 


Profits of the Freehold of the Offender, it was too great. 


As if he were a Sockman, and it extended to take away the Beaſts of 
his Plough. | 0 | 

If he were a Military Man, and it extended to take away his Arms. 

If he was a Merchant, if it extended to take away his Merchandize. 

If he were a Villain, if it took away his Cart or Wainage. 

All theſe Amerciaments were too grievous, and againſt the Statute of 
Magna Charta, which ſays liber homo non amercietur pro parvo delicto; 
niſi ſecundum modum illus delidi; & pro magno delicto ſecundum magni- 
tudinem delicti ſalvo ſibi contenemento ſup, & mercator eodem modo ſalua 
Merchandiza ſua & villanus ulterius quam noſter eodem modo amercietur 


ſaluo homagio ſua & fi amercietur ſit in miſerecordia noſtra. 


And this makes an eſſential Difference between a Fine and an Amer- 
ciament, for the Amerciament is to be ſet, as that he may ſuſtain his 


Station as Feudatory to his Lord; but the Caſe of a Fine has no Rela- 


tion thereunto, for where the Offender is impriſoned, he can't ſuſtain 
that Station. EEE | 

This Caſe is among the Minora: Delia, and as ſuch, there ſhould 
be only an Amerciament, and that reaſonable. 
- But according to the Cuſtom, it may happen that the Amerciament 
may {weep away the whole Profit of the Tenement. 

or a Man that has but a Rood of Land, or a Tenement of 5 5. per 

Ann. muſt be obliged to pay 1 J. 8 f. for his Default. 

Lord Coke, in 2 Inſt.- Fo, 28. expounds the Words of the Statute in 


ſuch a Manor, that the Amerciament muſt not deſtroy the Livelihood 
of the Offender ; but ſuch Amerciaments as theſe 1n ancient Times, 
| would certainly have been thought very exorbitant before the Quantity 


of Money was ſo very much encreaſed; and even at this Day, the Fine 


- would. ſwallow the annual Profit of a ſmall Tenement. 


Thirdly, Another Reaſon againſt the Amerciament here is, that it 
admits of no Eſſoign, to excuſe the Default. . $E-M 

Now there are ſeveral Eſſoigns, that excuſe even an Appearance at 
as the Eſſoign de mals lecti, de malo 


But 


K 
— 
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But here at this Court, if a Man were ſummoned, and were taken 
ill the Day before the Leet, or were ſent for into the Service of the 
King, this was to be no Excuſe, but immediately the Amerciament was 
to run upon him. c 


Now this is perfect! _=_ t Reaſon, becauſe theſe Eſſoigns excuſe 
theſe Defaults; but — y this Cuſtom, he is to be amerced, even 


where the Law excuſes his Non-Appearance. 

Fourthly, It is not ſecundum modum delicti, becauſe the Non-Atten- 
dance of a poor Man, or Day Labourer, is a leſs Fault, than of a rich 
Man that has his Time to command. - 

And the Statute was made on Purpoſe, to proportion Puniſhments to 
the Default, but this Cuſtom runs alike upon all Defaults, ſmall and 

reat. | 
. This is contrary to that known Rule, i. e. Regula peccatis que pænas 


irrogat Equas. 1 
bjefion. But though they ſay that this can't be maintained as an 


Amerciament, yet it might begin by Tenure, and the Lord might ſet- 
tle what Sum he pleaſed, on making Default at his Leet, and then 
ſuch Sum ought not to be reckoned exceſſive, and ſubject to Affeer- 
ment, becauſe it was ſettled in the original Settlement of the Tenure, 

Anſwer, Firſt this is pleaded as an Amerciament for a Detault, and 
not as a Sum due by Tenure, and we muſt take it as it was pleaded, 
and not by any Imagination out of the Plea. 

8 If it were due by Tenure, it muſt be laid upon the Lands 
and Tenements in Certain, and not Perſonally upon the Tenant, be- 
5 — upon the Contingency, it will be a Sum iſſuing out of the 

nds. 

Thirdly, This could never grow into a Cuſtom, becauſe upon any 
Alienation of Part of the Lands, or any Diviſion of the ſame upon 
Deſcent, the Sum muſt be divided, and could not remain the ſame en- 
tire and uniform Sum. 

This was the Opinion of the Court, delivered by Lord Chief Ba- 
ron Gilbert. | 


Eaſt-India Company againſt Mathews. 


HIS is an Information exhibited by the Eaft-Iud4i2 Compan 
againſt Thomas Mathews, on the Statute of 9 and 10 W. III. 
C. 44. and ſets forth, that the Defendant between the firſt of April, 
1722, and firſt of une, 1724, being a Subject of this Kingdom, and 
being neither Factor nor Agent, or Servant of the ſaid Company, or 
thereunto licenſed by the ſaid Company, nor having any lawful Autho- 
rity, did trade and traffick, ad & in India Orientali, and divers other 
Places within the Limits, where none, except the ſaid Company, their 
Factors, Agents or Servants, or Perſons by them authorized, ought to 
exerciſe any Trade or Merchandize, and dig acquire Goods to the Value 
of 3000 J. in the E2ft-Indies, and other Places within the Limits and 
Time aforeſaid, and the ſaid Goods did put on Board the Lyon and 
> oO Fancy; 


ö 7 . . ty om: 
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Fancy; which ſaid Ships, with their Furniture, valued at 5000 J. ar; 
with theſe Goods ſo put on Board, did trade, traffick and — 
the Proceed and Effect of which was to the Amount of 15cο £ : 
which Offence they claim the Forfeiture of the ſaid Ships, and all the 
Proceed and Effects of the ſame, and alſo the Sum of 60001, bei 
double the Value of the Goods. a 

To this Information, the Defendant pleaded not guilty, as it was 
try'd, and a ſpecial Verdict was found. 

That on the 23d of Jamiary, 1920, the Defendant Thomas was ap- 
pointed Commander of a Ship called the Lyon Man of War, and three 
other Ships which were ſent out for the Security . the Trade of the 
Eaſt- India Company from Pyrates, and for that Purpoſe, the Defen- 
dant received ſeveral Inſtructions from the Lords of the Admiralty, and 
among other Things, that he ſhould take Care that neither himſelf, nor 
any of the Officers in Company, belonging to any of his Majeſty's Ships 
under his Command, ſhould take on board any Goods or Merchandin 
upon any Pretence whatſoever, (Gold and Sifver only excepted) as he 
and they ſhould anſwer the ſame at their Peril; and that on the Receipt 
of theſe Inſtructions, the ſaid Defendant failed from England for the 
Eaſt-Indies, in the ſaid Man of War, called the Lyon, and on the 3oth 
of March, 1721, arrived there, and that after his Arrival, being nei- 
ther Factor, Agent nor Servant unto the ſaid Company, nor being 
thereto licenced by the ſaid Company, he did trade with the ſaid Ship 
at the Ez/t-Indies, and other Places within the Limits, in the Informa- 
tion mentioned, from Port to Port, and from Place to Place, and ac- 

uired Goods to the Value of 13,676 J. 17s. 6 d. and that the ſaid 
oods were ſhipped on board the Lyon Man of War, (Value 20) 
| — the Limits aforeſaid; and whether this is within the Act, is the 
a ELtION, 
| In Order to conſider this Caſe, it will be proper to look into the 
| State of Things, at the Time of making this Act. 
There was then an old Eaſt-India Company incorporated by Charter, 
i but the Charter of the Crown could not exclude any Perſon to and 
from the Eaſt- Indies; for nothing can exclude the Subject from Trade, 
but an Act of Parliament. 
The Crown, at the Time of making the Act, had Occaſion for two 
Millions of Money, for carrying on the War, and the Act is a Plan for 
raiſing that Sum in this Manner: Cy 
| Books are to be laid open to Subſcribers, for raiſing theſe two Millions, 
| and every ſubſcribing Perſon, both Subject and Foreigner, is to have an 
| | Annuity of 6 J. per Cent. and a Fund is ſettled. BY 
| «fides, ſuch ſubſcribing Perſons have a Right to Trade, within 
i certain Limits, excluſive of all others, from the Cape of Good Hope, to 


_— 


| the Streights of Magellan; ſo that the new Right, purchaſed by Sub- 
= -- ſcription, in purſuance of the Act, is a Right to exclude every unſubſcri- 
bing Perſon. | | 

Thoſe that have argued for the Defendant, do admit, that the Power of 

trading to and from the Limits, is taken away from all unſubſcribing 


| 
{ | Perſons, but ſay, that the Right of trading Coaſt Ways within oy — 
N 5 2 


U ˙ tet 


„ 
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mits, is not taken away by this Act, that is a Caſus Omiſſus, and not 
within the Law ; ſo that if a Man does not paſs the Limits, or tranſ- 
port any Wares, Commodities, Coin or Bullion from a Place out of 
the Limits, to a Place within the Limits, he is not within the Letter 
of the Law. | 

If it were ſo, that the Coaſt Trade were a Caſus Omiſſus, and out of 
the Letter of the Law, I could not conſtrue it to be within the Intent, 
for that were to torture a Penal Law, by excluding it in Point of 
Conſtruction; and if there be a Caſus Oe, the Parties concerned in 
Intereſt, had better apply to Parliament, which are ſitting every Lear, 
than for the Judges to ſtretch the Law in Point of Conſtruction. 

So that the Queſtion is reduced to this, Whether the Coaſt Ways 
Trade is within the Letter of the Law. 

Now plainly the 61ſt Section does grant a Coaſtmans Trade to the 
Subſcribers, as well as a Trade to and from the Limits, for it is, that 
they ſhall freely traffick, and uſe the Trade of Merchandize, in ſuch 
Places, and by ſuch Ways and Paſſages, as are already frequented, found 
out or diſcovered, or which hereafter ſhall be found out or diſcovered; 
and as they ſeverally ſhall eſteem and take to be fitteſt or beſt for them, 
into and from the Eaſt-Indies, in the Countries and Parts of Aſia and 
5 — and into and from the Iſlands, Ports, Havens, Cities, Creeks, 

owns and Places of Aſia, Africa and America, or any of them beyond 
the Cape of Bona eſperanza to the Streight of Magellan, where any 
Trade or Traffick of Merchandize is, or may be uſed or had, and to 
and from every of them. | 

Indeed, if there were no more in the Act than this Grant, it would 
have given them no more, than what they had as Subjects originally, 
and before the making of the Act; for they had a Power of trading 
to and from the Limits, and likewiſe a Power of trading Coaſt Ways; 
ſo this Caſe is only Preparatory to the 81 Clauſe, which runs thus : 

That ſuch Perſons or Corporations as in Purſuance of this A&, ſhall 
have a Right and Power to trade to. the Eaft-Indies, and other the 
Parts aforeſaid, according to ſuch Proviſions, Proportions and Reſtric- 
tions, as are in this Act contained, and ſubject to the Condition or 
Power of Redemption before mentioned, from and after the Date of the 
ſaid 29th of October, 1689, ſhall have, (ſell) uſe and enjoy the whole 
and ſole Trade and Traffick, and the only Liberty, Uſe and Privilege of 
trading, trafficking or exerciſing the Trade or Buſineſs of Merchandize, 
to and from the Eaſt-· Indies, and other the Parts aforeſaid, according to 
ſuch Proviſions, viz. to and from all the Iſlands, Ports, Havens, Cities, 
Towns and Places within the Limits aforeſaid, or any of them, as ſhall 
after the ſaid 29th of Ofober, 1698, be vifited, frequented, or haunted 
by any other of the Subjects of his Majeſty, his Heirs or Succeſſors, 
during ſuch Time as the Benefit of Trade hereby given, or intended to 
be given to the Subſcribers or others, as aforeſaid, ought to continue 
by Virtue of this Act. And if any the Subjects of his Majeſty, his 
Heirs or Succeſſors, of what Degree or Quality ſoever they be, other 
than ſuch as may lawful go and Trade to the Egſt-Indies, or other the 
Parts aforeſaid, by Virtue of this Act, and their Factors, Agents or Ser- 


vants 


* 


16 Term. 


T — 
S. Hill 12 GORE I. in Exchequer. 


4 


„ 


vants reſpectively who ſhall be employed according to the 

hereof, ſhall directly or indirectly, viſit, — Ne 
traffick, or adventure into or from the ſaid Eaſt-Indies, or other 
the Parts before mentioned, contrary to the true Meaning thereof all 
and every ſuch Offender and Offenders ſhall incur the Forfeiture and 
Loſs of all the Ships and Veſſels which ſhall be employed in ſuch 
Trade, with the Guns, Tackle, Apparel, and Furniture thereunto he. 
longing ; and alſo all the Goods and Merchandize laden thereupon, and 
all the Proceed and Effects of the ſame; and alſo double theValue there- 
of, viz. one fourth Part thereof to ſuch Perſon or Perſons as will ſeize 
inform, or ſue for the ſame, to be recovered in any Court of Record 
as aforeſaid ; and the other three-fourth Parts to the ſaid general So- 
ciety, until, &c. as aforeſaid ; and after the erecting (uniting) thereof 
if any ſuch be, then to the Uſe of the ſaid Company without Ac- 
_ the Charges of Proſecution being born by the ſaid Society or 

mpany. | 

If — 61ſt Clauſe had ſtood alone, without the 81ſt, it would have 
been no Grant at all; for the 6 iſt would have granted no more than 
that which all Subjects had before the Making the Act; but the 81ſt is 
the effectual Clauſe which excludes all other Subjects, in as large 
Terms as the 61ſt Clauſe grants the whole and ſole Trade to and from 
the Eaſt- Indies, and to and from all the Iſlands, Ports, Havens, Cities, 
Towns, and Places within the Limits, and then came the Words which 
inflict the Penalty, which ſay, That if any Perſon, of what Degree or 
Quality whatſoever, ſhall directly or indirectly, viſit, haunt, frequent, 
trade, traffick, or adventure to and from the Eaft-Þdjes, or other 
Parts afore-mentioned, contrary to the true Intent and Meaning there- 
of, they ſhall incur the Forfeiture, &c. 

So that the Words of the Law do as well extend to the Trading with- 
in the Limits, as to and from the Limits: For trade, traffick, and 
adventure to and from the Eaft-Indies, and other Parts afore-mentioned, 
are relative Words, and relate to any Iſland, Port, Haven, City, Town, 
or Place within the Limits. 

I cannot ſee how plainer Words could have been made Uſe of, both 
to grant a Coaſt-way's Trade to the Subſcribers, and to exclude all 
other Subjects from it. And indeed the Grant would have been no- 
thing, if the Excluſion had not been equal and parallel to the Grant ; 
fer the Subſcribers would have no more than they had before, if all 
other Subjects had not been excluded; and ſo it was neceſſary to pen 
the excluſive Clauſe in theſe ſtrong Terms, in Order to make the Grant 
itſelf any Way effectual. 

There is another Clauſe that manifeſts the ſame Intent; I cannot ſay 
it makes it plainer, for no Words could, I think, be plainer, and that 
is Clauſe 83. Provided alſo, and be it enacted by the Authority afore- 
ſaid, That nothing in this Act ſhall extend, or be conſtrued to extend, 
to hinder and reſtrain the Governor and Company of Merchants in 
London, trading into the Eaſt-Indies, to continue to Trade within the 
Limits aforeſaid, untill the 29th of December, 1701, any Thing in 
this A& contained to the contrary notwithſtanding, By 
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By this Clauſe it is plain, That the old Eaſt-India Company were 
excluded from a Coaſt-ways Trade after the Time appoint 3 for 
though they had a Settlement under the King's Charter, and had Effects 
in the Eaſt-Indies, yet they could not make any Advantage of the Ef- 
fects after the Time limited. | 7 

And if the Act excluded them from a Coaſt-ways Trade, to be ſure 
it muſt be deſigned to exclude all other Perſons whatſoever. | 

Thoſe that argue for the Defendant, argue from the 1ntermediate 
Clauſes between the 61ſt and 81ſt. And they fay that every Perſon that 
lubſcribes 1001. ſhall have Power to ſell 1001. in Goods, Wares, and 
Commodities, or Coin, within the Limits, a 

This is the 61ſt Clauſe ; and indeed all the reſt of the Clauſes go up- 
on the Suppoſition, that any Perſon that would Trade to the Eaſt- 
Indies, would freight his Ship with Commodities, and not go out empty 
to carry on a Coaſt-way's Trade: For no Man in his Wits, that ever 
traded to the Eaſt-Indies, would carry on a Trade in ſuch Manner; 
for that would be to loſe the Profits of his outward Voyage. 

But certainly any ſubſcribing Perſon, that had carried out 100 J. 
might make the beſt of it by a Coaſt-way's Trade: For otherwiſe, if 
he had not found a Market for the Commodities at one Haven or Port, 
he could not carry them to another. For if the Act were interpreted, 


that the Subſcriber was to carry the Commodities from a Terminus & 


quo, without the Limits, to a Terminus ad quem, within the Limits ; 
and that was the whole Power given to the Subſcribers ; then if a Sub- 
ſcriber could not find a Market in one Port, he could not carry them to 
another; it would be the moſt abſurd Conſtruction of the Act that 
could be. 

So if a Subſcriber of 100 J. had carried out a Cargo of that Value 
from a Place out of the Limit, and within the Limit the Ship ſhould 
meet with a Storm, and it were neceſſary to lighten the Ship, by throw- 
ing the Cargoe over board, no Man will ſay but that he may take in 
Goods to freight, or take up Goods on Credit, to the Value of 1co/. 
that any Perſon might do before the Act, and the Subſcribers too had 
the ſame Power and Liberty of the Act made. 


And whatever Power the Subſcribers had after the Act, they were, 


by the Act, to have and enjoy the ſame, excluſive of all other. For if 
a Subſcriber might carry on a Coaſt-way's Trade, as they that argue for 
the Defendant muſt admit, he muſt by the 81ſt Clauſe, enjoy it ſole 
and ſeparate, and excluſive of any — Subject. 

Indeed the 61ſt Section, that begins to ſettle the Proportions, ſays, 
That Perſons ſubſcribing, ſhall not ſhip, lade, or put on Board, 
to or for the Eaſt-Indies, or other Parts within the Limits aforeſaid, 
from England or any other Country or Place whatſoever, any Goods 
of greater Value than as in the Act is expreſſed; viz. That he that 
has ſubſcribed 100 / ſhall and may ſhip, lade, and put on Board yearly 
for the ſaid Eaft-Indies, or Parts within the Limits aforeſaid, Goods, 
Wares, and Merchandizes that ſhall amount to the Value of 1001. ſo 
that though in this Clauſe the Terminus ad quem is the Eaſt-Indies, or 
a Place within the Limits, yet the Terminus a quo is England, or any 
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Country whatſoever, which comprehends all Places, either within the 
Limits or without. | 

So when the Oath is limited in the 64th Clauſe, they are to ſwear not 
to ſhip, or cauſe to be ſent from England, or any other Country, to the 
Eaſt-Indies, or other Places within the Limits, any Goods of a Lreater 
Value than ſuch as they may lawfully ſend. | 

Here the Terminus 4 quo is left at large; for the Goods may be ſhip- 
ped from any Country, either within the Limits or without. 

So that the penning of theſe Clauſes do comprehend a Coaſt-way's 
Trade, as well as the Trade from Places without the Limits, as to 
Places within; and the Terminus 4 quo is left at large, that it may 
comprehend all Sorts of Trade whatſoever. 

Indeed the 66th Clauſe ſays, That every Perſon that ſhall ſend any 
Goods to the Eaſt-Indies, or other Parts within the Limits, ſhall enter 
the Quantity and Value of ſuch Goods in a Book, and likewiſe the 
Name of the Ship and Commander. | 

Now *tis argued, That no Subſcriber could carry on a Coaft-way's 
Trade, becauſe he could not be able to make theſe Entries. 

Indeed the Law 1s here adapted to the common Manner of the Trade ; 
for no Subſcriber that was fitting out a Ship, would carry her out 
empty to the Eaſt- Indies, in Order to freight her there. The Law 
does not ſuppoſe any Thing ſo abſurd, as that he would loſe the Profit 
of his outward-bound Voyage. 

But there 1s no Doubt, that if any Perſon had by Storms loſt the 
Cargoe of his Ship, he might take Goods to freight, to the Value of 
his Subſcription, within the Limits; and if he enter ſuch Goods, Ex poſt 
fafo, he would be within the Equity of the Law: For the Statute 
does not put any Caſes upon particular Accidents ; but the Regulation 
of the Proportion is adapted to the general Courſe of Trade; that is, 
to carry out Goods to the Eaſt-Indies, and not meerly to take in Goods 
to freight there. 

But the Regulation of Subſcribers in this Manner, by theſe Entries, 
can't induce a Conſequence that the Coaſt-way's Trade is not within 
the AR, ſince it is within the expreſs Letter of the Law as aforeſaid. 

And if a Man were to Trade with Goods, to the Value of 100. 
from a Place without the Limits, to a Place within the Limits, he muſt 
be obliged to unload at ſome one Place, to make his Market there, in 
Caſe the Subſcriber was excluded from making the belt of his 100 J. by 
a Coaſt-way's Trade within the Limits. 

From all which it is plain, that the ſole Coaſt-way's Trade, is by 
this Act ſold to the Subſcribers, as well as the Trade to and from the 
E 

t has been likewiſe argued for the Defendant, that 12 Car. Cap. 18. 
concerning Navigation, is of as large Extent as the Act; and yet it did 
not comprehend a Coaſt-way's Trade. That no Goods or Commodities 
| whatſoever, ſhall be imported into, or exported out of any Lands, Iſlands, 

| Plantations, or Territories, but in Eng/iſb-built Ships, and whereot | 
| the Maſter and three fourth Parts are Engliſh. 

This Act did not comprehend the Coaſt-way's Trade; for 7 & 8 


. 3. C. 23. was forced to be enacted, to prevent this Abuſe in a Coaſt- 
2 way's 
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way's Trade, which enacts, That no Goods fhall be exported or im- 
ported into any Part or Place in the faid Colonies or Plantations, but 
in Engliſh built Ships. | : 

But the Anſwer is very plain ; for indeed 12 Car. did not c 
a Coaſt-way's Trade of the Plantations for the Goods were carried from 
one Port to another, within the ſame Plantation, and though the Goods are 
imported and exported, yet they are not exported from the Plantations, 

As if Goods are carried from Portſmouth to London, Coaſt-ways, 
though the Goods are exported and imported, yet they are not export- 
ed from England. 

So the Word Plantations, in the Statute, is a general Name: 
And though Goods are carried there, from one Port to another, yet they 
are not exported from the Plantations. 4 

But there is no arguing from the Words of one Statute, to another, 
unleſs the Words were exactly the fame, becauſe the Difference of the 
Words will alter the Senſe and Intent of the Law. | 

And it 1s not right Reaſoning to ſay, That becauſe (as) the 12 Car. is fo 
penn'd, as not to prohibit a way's Trade, in Foreign-built Ships, 
within the Plantations, that ſo the 9 & 10 V. 3. does not give a ſole Coalt- 
way's Trade to the Subſcribers within the Limits, where the Language, 
the Penning, the Senſe, and Signification of the Words, and Intent of the 
Statute, is perfectly different; for no Subject, by the AR, is directly or 
indirectly, to viſit, haunt, frequent, trade, traffick, or adventure, into or 
from the ſaid Eaſt-Indies, or other the Parts aforementioned. 

As the Words are not the ſame in any Particular, ſo there is no Si- 
militude between them. a 
: The Statute of Car. reſpects the Thing; this Statute reſpects the 
erſon. 

It is penn'd in as ſtrong a Language, as I think is poſſible to be uſed, 
to forbid all Subjects all Manner of Trading within the Limits. 

There is no Ambiguity in the Words. 

1 don't fee how they can be tortured, or repreſented in any Manner, 
to let a Subject into a Coaſt-way's Trade. 

The ſole Trade is granted to the Subſcribers ; they are to execute 
it in the Manner they think proper. 

The Subſcribers, before the making of this Statute, had a Right to 
Trade Coaſt-wa 

By their Sublcription, in purſance of this Statute, they have the ſole 
Right of Trading Coaſt-ways, and excluding all others ; ſo that which 
was before the general Right of all Subjects, became the Property of 
the Subſcribers by this Ad. 

þ Whatever the Law granted to them, it excluded all other Perſons 
rom it. 

And the excluſive Words are penned in the moſt forcible Manner, 
and in the moſt ſignificant Language, to exclude all other Subjects from 
by — * Limits. | 

And it is highly probable, that this Act of the Eaſt-India Com 
being made after the 7 & 8 I. 3. which makes Uſeof — Words, Thal 
they ſhall not carry Goods from one Port or Place to another Port or 

Place 
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Place in the ſaid Colony; ſo in this ſubſequent Law, they th 


enough to ſay in general, that no Subject ſhould carry ons 
in the Limits, but into or from any Creek, Haven, Port, or Ciry 
within the ſame. | ) ty 


Dominus Rex verſus Mann and others, 


Y Lord, It is truly ſaid, That this is a Matter that very much 

concerns the Crown, in Point of Revenue, and that your Lord- 
ſhips will at all Times, and upon all Occaſions, take a particular Care 
of the Prerogative of the Crown: But I humby hope I may be admit. 
ted to obſerve at the ſame Time, that this is a Caſe too, wherein the 
Property of all the Subjects of England is very highly affected; for 
I am bold to ſay, that if the Practice which is now contended for, be 
allowed to prevail, no Man can be ſafe in tranſacting with another 
who has any Thing to do with the Money of the Crown. / 
My Lord, the Caſe has been fairly opened by Mr. Bootle, as it 
ſtands upon the Record; and as to the Objection, that we are improper 
to take Advantage of Anti-dating the Extent upon a Plea, as averri 
againſt the Record, which imports it to have iſſued on the 6th of Ju. 
] muſt own lam a little ſurprized to find that Matter ſo ſtrongly inliſted 
on, after what has already paſſed 1n this Cauſe. 

It is in the Memory of every Body who attends this Court, how 
much we preſſed to have this Writ ſuperſeded, as a Writ that had ir- 
regularly iſſued; and we then offered the Diſtinction between an erro- 
neous and an irregular Proceeding ; that the one may be taken Advan- 
tage of by a Writ of Error, or by Plea ; and that the other depended 
upon the Practice of the Court, and was proper to be redreſſed at my 
Motion ; but the Court being of Opinion, that we might have Advan- 
tage of this Matter on a Plea, we acquieſced accordingly : And having 
now pleaded it, in Conſequence of that Opinion, it is very extraor- 
dinary now to ſee how the Argument is turned upon us. On the other 
Side, when we moved on the Irregularity, we were told by them, It 
was a Matter we might have Advantage of by Plea ; and now we have 
pleaded it, they object againſt it for that very Reaſon. 

My Lord, in Lit. 332. 1 Leo. 173. 1 Sid. 273. there are Inſtan- 
ces of theſe Averrments, that Writs did not Iſſue till a Day ſubſequent 
to the Teſte, I can't ſay the Judgment of the Court is either Way up- 
on theſe Caſes ; but fince in this Caſe, the Court have already given 
their Opinion, that this was a Matter pleadable, I don't think myſelf 
any otherways concerned to Anſwer this Objection. 

If I rightly apprehend, the Defign of the Court, in refuſing to relieve 
us on a Motion, was in Order for a more ſolemn Determination of a 
Point of this prodigious Conſequence ; and fince this was a Method not 
invented by us, but preſcribed by the Court, in Order to bring that 
Point upon the Stage, I little expected to hear a Matter of Form inſiſted 
on, when I — 6H we ſhould be confined to the Merits of the 
eſtion ; and as it was brought before the Court upon Record, = 
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at only View we muſt rely upon the Juſtice of the Court, that we 
ſhall ſuffer no Prejudice by the putting ttus Queſtion into tlie one or 
the other Method of Determinations | 

Taking it too for granted, that we ned may > before the Court on 
this Plea, I ſhall beg Leave to offer, That Mr. Attorney having demurred 
to the Plea, he has thereby admitted all the Facts contained in our Plea, 
viz, that in Reality, the Extent did not Iſſue till the 5th of Ofober } 
before which there had been a regular Commiſſion of Bankruptcy an 
Aſſignment. And that this is a Bar to the Extent, appears from Capel's 
Caſe, 2 Shorw. 480. where a prior Commiſſion of Banktuptcy and Aſ- 
ſignment, was held a good Plea to the Extent. 

S0 2 Ro. Ab. 158. G. 2. where a Subject extended Lands and Goods, 
and after Seiſure, but before a Liberate, there came a Prerogative 
Writ, and which had Place, becauſe there was not an actual Liberate : 
But in that Caſe it is not pretended it would have avoided the Subject's 
'Extent, in Caſe there had been a compleat Execution, as in Dy. 61. 

That theſe Writs iſſued, teſted in the Vacation, is a Fact Nobody will 
deny. Your Lordſhips Records afford us a thouſand Inſtances of that 
Nature, and none of them bare Teſte before the Fiat, except in one only 
Inſtance, which I ſhall account for by and by. That in CapePs Cafe 
_ Teſte, the 24th of December, which muſt neceſſarily be out of 

erm. 

But then it is objected, That the Subjects Execution bears Teſte the 
laſt Day of the preceeding Term, and that at Common Law, the Goods 
were bound from that Time; and why then, ſay they, ſnould the Crown 
de in a worſe Condition than the Subject; eſpecially ſince it muſt be ad- 
mitted, that* the Crown is not bound by the Statute of Frauds and 

erjuries. | 

o this I anſwer, That there is a very material Difference between 
the Caſe of the Crown, and that of the Subject. The Subject, it is 
true, has his Writ Teſte, the laſt Day of the preceeding Term, becauſe 
he has run through the whole Courſe of a judicial Proceeding ; and his 
Cauſe was ripe for Execution at that Time, and he can have no Proceſs 
Teſte out of the Term ; whereas the King, by his Prerogative, may 
have Execution awarded out of Term, and that in the firſt Inſtance ; 
and if he has an immediate Execution upon that Award, he is not in a 
worſe Condition than the Subject; nay, he is in a much better; for the 
Subject muſt ſtay till the next Term, if his Cauſe was not ripe for Exe- 
cution. 

And this differs it from the Caſe of a Certiorars, made out in Vaca- 
tion Teſte, the laſt Day of the preceeding Term. When there is a 
Neceſlity to Teſte it in Term Time, it not being a Prerogative Writ ; 
and beſides it is of no Conſequence, in the Caſe of a Certiorari, which re- 
_ all Orders, though after the Teſte, ſo as they be before the 
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rn. 
And I take the true Reaſon why this is not provided againſt by the 
Statute of Frauds, is, that it was not a Practice ſo much 1 1 of 
at that Time. It was certainly a Caſe within equal Miſchief ; no 
Doubt but there have been many 2 | ou to antid ate Extents before 
Vt this; 


222 Term. S. Hill. 12 Gkonck L in Exchequer. 


— 


this; and the never doing it till now, is, according to Lire / 8 
Argument againſt the Legality of doing it at all. Copel Caſe Gelbe 
fore, was 2 Fac. 2. and even then there was no Thought that it mi ht 
have been teſted backwards, ſo as to overreach the Aſſi gnment : thou h 
every Body knows Matters of Prerogative went very high at = 
Time. And as this is a Novelty in Law and Practice, I beg Leave, in 
the next Place, to conſider a little what will be the Conſequence of it. 

The Goods will, without Queſtion, in the Caſe of the Crown, be 
bound from the Award of the Execution, according to Sir Gerrard 
Fleetwood's Cale, 8 Co. 171, Now the Award of Execution is in 
Point of Time the Teſte of the Writ ; ſo that all Tranſactions by the 
Bankrupt, all Sales, bona fide, for a valuable Conſideration, and all 
Payments by them made in the Way of Trade, between the 6th of 
Fuly and the 3d of December, will be avoided, which will introduce 
great Confuſion, 

By Law, the King's Execution relates as to Land, to the Time of 
becoming in Debt to the King, and as to Goods from the Award of 
Execution ; but by this Means it muſt, as to Goods, be made to relate 
to a Time precedent, even to the being in Debt ; for a Debt may be 
contracted in the Vacation: So that the Execution, according to this 
new Practice, ſhall Iflue before any Debt, whereas the Proceſs is to be 
awarded for the Debt, and muſt recite the Bond entered into the Croun. 
In this Caſe indeed it was four Days old at the Teſte of the Writ: But 
what an Abſurdity will it be, if it ſnould happen to bear Date after 
the Term, which may be the Caſe. It has been thought a little hard 
to make it relate as to Lands, to the being in Debt, which Debt could 
not appear to a Purchaſer; but it will be much harder, if it be ſuffered 
to relate to a Time before the being in Debt. 

My Lord, the Practice of every Court is the Law of that Court; 
and it has been ſo ſtrictly adhered to, that in the Caſe of Rewdy, a 
Practice of ſeven Years only was allowed to prevail againſt the expreſs 
Words of an Act of Parliament. 

I would too conſider this Writ in the next Place, upon the Practice; 
and the 33 H. 8. C. 39. S. 35. that Act ſays, That the King's Proceſs 
ſhall be preferred, and he firſt ſhall have Execution, ſo always that the 
King's ſaid Suit be taken and commenced, or Proceſs awarded for the ſaid 
Debt, at the Suit of the King, before Judgment given for the ſaid other 
Perſon. 

Upon this Act, I take it, the Suit muſt be ſaid to be then taken and 
commenced, when the firſt 2 made towards the Proceeding to Exe- 
cution; now the firſt Step to be taken, is to procure the Fiat of a Ba- 
ron, and then it is in Fact, that the Proceſs is awarded, ſo upon the 
Foot of the Act of Parliament, this was not a Suit taken or commenced, 
or a Proceſs awarded *till the Aſſignment of the Defendant had taken 
Place; the Court will, I apprehend, take Notice of its own Practice; 
and therefore, ſince it appears upon the Record, that there was no Fiat 
till the 5th of Ofober, the Court will take Notice, that ſuch a Writ as 
this could not iſſue according to the Courſe of the Court; and then, 


whether we can be admitted to fay, that in Fact it iſſued at 8 * 
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ſubſequent to the Teſte, will not be material, fince it appears to the 


be ſo, without our Averment. 
"I — did mention before, that there had been one Inſtance of 


ntidating an Extent, and that it was the Caſe of the Attorney General, 
— rear * in 1713, there the Fiat was the 24th of February, and the 
Writ taken out upon it, was Teſte the laſt Day of the preceeding Term, 
which was the 12th of February, and after great Conſideration, and 
Search of Precedents, that Writ was ſet aſide on Account of the Novelty, 
and Conſequences of ſuch a Practice. 

So that as to Precedents, your Lordſhip will conſider how the Caſe 
ſtands, with Regard to them; here is a new Sort of Writ taken out, and 
the only Inſtance of ſuch a Writ is, an Inſtance wherein it was ſet aſide; 
they who would introduce this Practice, are to juſtify it by Precedents, 
and we ſay there are none on that Side, but that every Extent which 
bears Teſte in Vacation, 1s a — Precedent in our Favour, ſince it 
might have been teſted in the precedent Term; it is impoſſible to think 
ſo great an Advantage would not be taken by ſuch learned and eminent 
Men, as are employed for the Crown. 

If this be a Prerogative, it is like all others to be proved by Uſage ; 
and that there is no Pretence of Uſage to ſupport it, is clear. If the 
Crown has engaged by Magna Charta not to run upon the Subject, ui, 
per legem terre, let them ſhew us the Lex terre, by which this extraor- 
dinary Proceeding is to be warranted, 

My Lord, there having been ſo great an Alteration in this Court, 


ſince the Time of the Motion, it may not be improper to mention what 


ſeemed to be the Opinion of the Court, as to the Merits of this Que- 
ſtion. The Lord Chief Barons Bury and Montague, were both of 
Opinion, the Writ was illegal, and would have ſuſpended it; Price and 
Page indeed were for having it pleaded, but I did not obſerve, that the 
Opinion of either of them was, that the Writ was Right. 

My Lord, I humbly apprehend mor Lordſhip will conſider this Ex- 
tent, on the Foot it ſtood on the 6th of July, when the Bond was but 
four Days old; and if at that Time there was no Ground for this Pro- 
ceeding, ſurely it is not to be ſupported by Matter, ex poſt fa@o, by 
a meer Relation or Fiction of Law, without Precedent to diveſt a 
Right, which has been once legally veſted. 

or this Purpoſe, I beg Leave to mention a Caſe that was in B. R. 
Trin. 4. George I. Waring and Dewberry , there a Landlord who had 
Rent due to — died Inteſtate; after which, the Plaintiff in Action, 
ſued out Execution againſt the Defendant, who was Tenant, and levied 
the Debt upon him; after this, Adminiſtration was committed to J. 8. 
who thereupon came into the Court, and moved for a Rule on the She- 
riff to pay him a Year's Rent out of the levy'd Moneys, purſuant to the 
8 Ann. C. 17. urging, that though he was no Adminiſtrator at the Time 
of ſerving the Execution, yet as ſoon as the Adminiſtration was com- 
mitted, 1t had Relation to the Death of the Inteſtate, and he might 
bring Trover for Goods taken between the Death of the Inteſtate, and 
Commiſſion of the Adminiſtration ; but the Court held, that Relations, 
which are but Fictions of Law, ſhould never diveſt any Right legally 
wy 4 | velte 
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tween Mer- 


veſted in another, between the Death of the Inteſtate, and the Com- 
miſſion of Adminiſtration; and the Plaintiff in the Action havi 
duly ſerved his Execution, before the Adminiſtrator had a Right — 
mand his Rent, it was not reaſonable the Plaintiff ſhould be defeated 
by any Relation whatſoever ; they did not in that Caſe, deny the Au- 
thorities which give the Adminiſtrator Trover by Relation, but went on 
a Diſtinction, that will govern this Caſe between Relations that are to 
defeat lawful Acts, and ſuch as are to puniſh thoſe that are unlawful. 

An Objection was taken, that we ſhould not have Oyer of the firſt 
Writ; but if your Lordſhip pleaſes to caſt your Eye upon the Writ 
itſelf, you will find it is indorſed upon it, and made Part of the Record 
in the Caſe; it is marked at the Bottom of the Writ, but they were ſo 
ſenſible of the Abſurdity of the Fiat in October for a Writ that iſſued in 
Fuly, that in this particular Inſtance, they have deviated from the 
2 Form, and have modeſtly indorſed it upon the Back of the 

rit. 

The Traverſe is objected to, that it is to put the Matter of Law in 
Iſſue, but ſurely that is no new Thing; where Matter of Fact, and 
Matter of Law are intermixed, it was neceſſary to put the Matter of 
Bankruptcy, and the Aſſignment in Iſſue, and as we plead to the Inqui- 
ſition, we muſt traverſe that which is the Point of it. 

Upon the whole too, it is certain that his Majeſty has many great and 
valuable Privileges and Prerogatives, and may he live long to enjoy 
them in their full Extent; our own Experience of the Happineſs of 
his Government may aſſure us, that he himſelf deſigns only to make 
the Law of the Land the Meaſure of his Actions, and it is a Pleaſure 
to obſerve, that this ſingle Attempt to ſtretch his Prerogative beyond its 
Bounds, proceeds only from a private Diſpute between two bli- 
gors in the ſame Bond to the Crown, and wherein *rwas to 
make Uſe of his Majeſty's Name, though he is not concerned in Inte- 
reſt. It is one Article of the Bill of Rights, that the late James 
had under Pretence of Prerogative, levied Money on his Subjects in 
other Manner than was warranted by the Laws of the Land; and yet 
it does not appear, that the Practice now ſet up was attempted even in 
that Reign; and I am ſure that we now live in Times ſo much happier 
than thdſe, that it will be ſufficient to confute this Doctrine, if we only 
ſhew, as I have already done, that this is an unprecedented Attempt, to 
fretch the Prerogative of the Crown to the Subverſun of the Liberties and 
Properties of the Subject. | 


Bridges cont. Mitchell, 


Bill was for an Account by Plaintiff, a Merchant, againſt the De- 
fendant another Merchant, who was his Partner. The Defen- 
dant pleads, that the Dealings, concerning which the Plaintiff prays an 
Account, were tranſacted above 20 Years before the Bill brought, and 


pleads ſuch Acquieſcence without Suit; and alſo the Statute of Limita- 


tions 21 Fac. i. C. 16, in Bar of the Account. 
| | 3 Per 
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Per Cur Forbearance of Suit for 20 Years, will in Equity be a good 
Bar, though in a Demand by one Merchant upon another. | 

Secondly, It is not neceſſary in the Anſwer, for the Defendant to aver 
his having not promiſſed within (ix Years to Account, Oc. unleſs ſuch 
Promiſe is particularly charged in the Bill, as was reſolved inter Bodvil, 
and the Biſhop of Meath in this Court; and further, that though the 
Statute has been always conſtrued, to except Accounts open between 


Merchant and Merchant, yet that is to be underſtood with this Diſtin- 


ion, that if open Accounts be by ſubſequent Ads continued, they are 
not barred by the Intervention of ſuch length of Time, from the origi- 
nal TranſaQion ; but if ſuchan Account is by the Complainant deſerted, 
then, in ſuch Caſe it is barred, 

And held the Defendants Plea good. 


Hanſon and Fielding. 

Af. MR.. % %%% 
A was brought by an Impropriator, claiming under à Grant from 
the Crown, after the Diſſolution of the Religious Houſes, for the 
Tythes of Corn, Grain, Wool and Lamb, for the Year 1723. Defen- 
dants, As to the Tythe for Wool and Lamb, ſay they, are Leſſees of 
the Vicar of Auſtis, and that the ſmall Tythes did not belong to the 
Mother Church, but were received 5 the Chaplain of Aufl, long 
before the Diſſolution of Religious Houſes, and that after they came 
into the Hands of the Crown, they were alſo enjoyed diſtinctly; as to 
the Tythes of Corn and Grain, they ſay, that the Lands were formerly 
Part of the Poſſeſſions of the Hoſpitallers of St. Fohn of Feruſalem, and 
that their Lands were diſcharged from the Payment of Tythes, while 
they continued iri their own Manurance and Occupation; that their 
Lands, by Virtue of ſome Acts of Parliaments, (27 31 32 Hen. VIII) 
were veſted in the Crown, and were to be held and enjoyed by the 
King, and his Grantees, in as large and ample Manner, as the late Re- 
ligious Houſes held them; that they were Grantees under the Crown, 

and conſequently entitled to hold them diſcharged from Tythes. 
Mr. Bunbury for the Defendant objected, that the Lands of the Hoſpi- 
tallers of St. Jobn of Feruſalem, coming to the Crown by the Statute 
2 Hen. 8. c. 24. they could not claim the Privilege of the Clauſe of 
emption, in Statute 31 Hen. 8, c. 13. by which it is appointed, that 
all Monaſteries, Abbies, c. which before had come, or hereafter 
ſhould come to the King, by Suppreſſion, Surrender, &c. ſhould be 
held and enjoyed by him, in as large and ample Manner, as the religi- 
ous Houſes held them; and whereas many of them were diſcharged 
from Tythes, they ſhould be held by the King, and his Grantees diſ- 
charged, Gc. and cited 2 Co. 47. Biſhop of Canterbury's Caſe, where it 
was reſolved, that the Clauſe of Diſcharge ſhould extend only to thoſe 
Poſſeſfions. which come to the King by the ſaid Act, and that it would 
be abſur'd, that the Branch of the 31 Hen. 8. ſhould extend to 4 
future Act of Parliament, which the Makers of the ſaid Statute 
Mm m 31 Hen. 


Of Exemp- 
tions from 
Tythes. 
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ſhire, and Sir Fohn Gower, where upon conſidering al 


31 Hen. 8. without the Spirit of * could not have fore-Know- 

ledge of, and inſiſted ſtrongly upon the Cafe of Cormwallis and Spurlin 

Cro. Fat. 57. Moor 913. as an expreſs Authority in Point. & 
Serjeant Pengelly for the Defendant made Uſe of two Ways, to take off 


the Obje&ion. Firſt, That Part of the Land of the Hoſpitallers of St. 


ohn of Feruſalem were veſted in the Crown by the 31 Hen. 8. an 

fo 32 Hen, 8. was _ made, becauſe of the great Compaſs wry 
Eſtates, (ſome of which were in Ireland) and to be fo general, as to 
comprehend all that might be omitted in 31 Hen. 8. and then without 
Doubt, the Branch of the Act, concerning Diſcharge from Tythes, ex- 
rends to them; But if the Court ſhould think theſe Lands paſſed only 
by the 32d, he thought Secondly, that even upon that Statute, the Grantee 
ould bold them diſcharged from Tythes ;, and ſeeing it had been reſolved 
by ſome Judges, that the Clauſe of Exemption in the 31 Hen. 8. ſhould 
not extend to latter Statutes, (though at firſt that was a Doubt upon the 
Words or hereafter ſhall come) he would therefore wave that, and rely 
upon the 32 Hen. 8. by which They are veſted in the Crown with all 
Privileges, &-c. now one of their Privileges was, that they ſhould hold 
the Lands diſcharged from Tythes, whilſt they continued in their Oc- 
cupation, which being continued to the Crown by the faid Statute 
32 Hen. 8. we ſay is a Real Diſcharge annexed to the Land, and going 
along with it; and it has been accordingly expreſly granted to us, for 
we have a Grant dated the 15th of December, 4 Edward 6. of this 
Manor of Barnacle, &c. with the very ſame Words as are in the Sta- 
tute, viz. with all Privileges, & c. and we have enjoy'd it ever ſince, with 
the Benefit of this Exemption ; and cited Raym. 225. Faſſet and Frank- 
lin, where 'tis ſaid per Hale C. J. that by Reaſon of the Word Privile- 
ges, they ſhall not pay Tythes, and reſolved accordingly by the Court. 

Serjeant Cummins, ſenior, and Mr. Ward, ſenior, on the ſame Side, 
cited Dy. 277. Pl. 60. V. Jon. 182. Bridg. 32. Lat. 89. and per Ward 
in Trin. Term. 1687, the Cafe of Daniel Vicar of . in Hertford- 

the Caſes, this 
Court held all the Lands diſcharged, and diſmiſſed the Bill. 

Mr. Bunbury ſaid in Reply, that in the Caſe in Dyer, the Lands came 
to the Crown by 31 Hen. 8. and then they were immediately exempt, as 
Bride. 32. Lat. 89. V. Jon. 182. As the Caſe appears, the Court was 
equally divided upon the Point of Diſcharge, as to Raym. 225. 1t was a 
very ſhort Report, and does not appear upon what Reaſons the Court 
went. The great Streſs is laid upon the Word Privileges, in the Sta- 
tute 32 Hen, 8. and yet that very Word is uſed in Statute 31 Hen, 8, 
and if that of itſelf had been ſufficient, for what Reaſon did they incert 
a particular Clauſe of Exemption from Tythes? he inſiſted upon the 
Cafe of Cornwallis and Spurling, which being determined upon a ſpecial 
Verdict, the Book alſo taking Notice, that the uke Judgment was given 
upon a Demurrer is of great Authority. 

Gilbert, Chief Baron. Them Privileges were granted to theſe Eccle- 
ſiaſtical Corporations by Bulls from the Pope, but theſe Diſcharges, for 
want of a ſpecial Clauſe to continue them, were extinguithed in as 
many of them, as were diſſolved by the 27 Hen. 8. but that * 

2 e 
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the King in his Alienations in 31 Hen. 8. they put a Clauſe to conti- 
nue to the Crown the Privileges that were in them as ſpecial Corpora- 
tions; now the Queſtion is, whether the Word Privileges in 32 Hen. 8. 
has not the ſame Intent to carry all the other Privileges to the Crown? 
if the Point had been reſolved, we ſhould not have diſputed it. | 

Nota, It was no further ſettled, for when the Plaintiff went into his 
Proof of the Grants of the Tythes of theſe Lands, they appeared to be 
Grants of different Poſſeſſions, therefore his Bill was diſmiſſed. 


Allport verſus Thomas. 


afterwards ſold, by his Bill prays a Diſcovery of the Perſona 
Eſtate of one of the Part Owners, who was dead, and to have Reliet 
againſt his Executor, and the ſurviving Part Owners. | 

Mr. Ward, ſenior, for the Plaintiff ſaid, that by the Civil Law, the 
Bottom of the Ship was liable to anſwer for the Tackle and Furniture, 
which the Defendants had contracted for; and here they having ſold the 
Ship, they were very proper to demand Satisfaction out of the Profits 
ariſing by ſuch Sale, and as their Bill was proper to have a Diſcovery of 
the Perſonal Eſtate of the Part Owner that was dead, fo from thence they 
would be entitled to Relief againſt the others; for in the Caſe of Du- 
pins verſus Duke of Kingſton, which was a Bill brought by a Milliner 
againſt the Duke, as Adminiſtrator of his Son, for a Diſcovery of Aſſets, 
and to have a Debt which was due to her from his Son diſcharged, it 
was laid down as a Rule, that Diſcovery ſhould draw with 1t Relief. 

Mr. Bunbury, for the Defendant ſaid, that if that was to be taken as 
a general Rule, the Common Law would be of little Uſe, for then al- 
ways after the Death of one of the Parties, they might bring their 
Bill here upon any Contract; beſides, here they ſhould have proceeded 
in the Court of Admiralty, to have ſubjected the Bottom of this Ship; 
and that this Court. could not do it. . 

Chief Baron Gillert ſaid, that the Chief Diſtinction upon the Rule 
that Diſcovery ſhould draw with it Relief, ſeemed to be, that where a 
Diſcovery 1s prayed, and a liquidated Debt admitted by the Anſwer, 
the Court might then proceed to give Relief; but where the Debt was 
unliquidated being uncertain, and ſounding in Damages, it was proper 
for a Jury to aſcertain it, there being nothing for a Court of Equity to 
found a Determination on ; that though this Caſe was within the Mer- 
chantile Law, yet it being admitted by the Anſwer, that the Charge 
was for Tackling, &c. 2 of Equity muſt grant them the Redreſs 
as 2 Court of Admiralty would, viz. upon the Bottom of the Ship, and 
that it would be very hard to ſend them back again there to obtain Re- 
lief; and that all the Part Owners ought to make Satisfaction, having 
received the Profits of the Voyage, which the Ship was enabled to per- 
form, by the Plaintiff's furniſhing the Tackle, &. me 

Baron Hale thought the Caſe of the Duke of Ming ſion, ſhould have 
gone no further than a Diſcovery, . and after that, ſhould have —— 


ceed 


* that had furniſhed neceſſary Tackling for a Ship, that was — Marine 
| | Contract, 


Relief pray'd 


CULOTS, 


againſt Exe- 


: r 
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Non-Refi- 


Bill was for a Diſcovery of Tythes by Leſſee of a Parſon. 
un Bas _ A Defendant pleads 13 Eliz. C. 20. againſt Non-Reſidence in 2 
Th — Ward for the Plaintiff, objected to the Plea. 


ceeded at Law ; that in this Caſe, the Proceeding in this Cou ws 
proper, and they might go on 3 for in the Cott of —— Ses. | 
mens Wages are recoverable, and they are likewiſe chargeable properl 
upon the Bottom of the Ship, and yet the Court of Cher) nt 
Bills for them, and Sir John Trevor, late Maſter of the Rolls, uſed to 
ſay, that a Court of Equity had a concurrent Juriſdiction with them, 


Quilter verſus Muſſendine. 


Firſt, That it was bad in Subſtance, for that it did not ſhew that lie 
was not of Neceſſity, or juſtifiably abſent, (barely ſaying he was vo- 
luntarily abſent, not being ſufficient) as he might have done, according 
to Butler and Godall's Caſe, 6 Co. 21 b. | 

Secondly, The Time of Abſence, the Statute requires to avoid the 
Leaſe, is 80 Days and more, which ought to appear to be a continual 
Abſence for 80 Days altogether, and at one Time, 1 Bulſtrode 111, 
Shepherd verſusTownſlie, Mod. 436. 

irdy, Though the Plea ſhould be thought good in Subſtance, yet 
it could be no Bar to the Diſcoyery, though it might, as to the Relief, 
to prove which, he mentioned the Caſe. of a Modus pleaded in Bar, 
to a Bill for Tythes, in which Caſe it was held, that although the 
Plea was good, as to the Relief, yet it was no Bar as to the Diſcovery ; 
but that the Defendant muſt aniwer, and ſhew the Quantity, Quality 
and Value of the Tythes, and the Reaſon upon which that has been ſo 
reſolved is, becauſe if the Defendant's Plea in Bar ſhould prove to be 
falſe, the Plaintiff then is to have a Diſcovery from the Defendant upon 
Oath, and they won't let him run the Hazard of loſing ſuch Diſcovery, 
which he might do, if the Defendant ſhould die in the mean Time 
and that in Hillary Term laſt, the Court would not allow a Plea of 
the Statute of Limitations, to be a good Bar, to a Bill for Tythes. 

Fourthly, Edlin obje&ed, that they had ſet out the Year wrong in the 
Plea, and that it did not appear that he was abſent for above 80 Days 
in any on Year, taking the Year to commence according to the Com- 
putation of the Era, upon the 25th of March, as he inſiſted it ought. 

Bunbury and Bootle for the Defendant, to what had been ſaid, gave 
the following Anſwers. ; 

As to the firſt Objection, that if he had any good Excuſe for his Ab- 
ſence, it being a Thing lying entirely within his own Cognizance, 
they need not take Notice of it, but he muſt ſhew it in his Replication. 

And the whole Court held the ſame. b 

Secondly, The Conſtruction they contend for, would entirely defeat 
the Statute, for at that Rate, he need only be there five Days in the 
whole Year; as to the Opinion in Bulſtrode, tis only that of two Judges 
Obiter; and as to Moor 436. the inſimul ac pariter are in the ſpecial 
Vetdi&, but no Notice taken of it, that it was neceſſary they ſhould 


be in. 
. ; Thirdly, 
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Thirdly, They diſtinguiſhed this from a Plea of a Modus, for that ad- 
mits the Plaintiff's Title to the Tythes, but only avoids the Payment of 
them in Kind; for that by Cuſtom he was to have ſomething elſe in 
lieu of them; in that Caſe, the Demand is allowed to be juſt, and 
the only Queſtion is, in what Manner that Demand is to be ſatisfied ; 
but the Plea in the preſent Caſe, denies and defeats all the Plaintiff's 
Right and Title to the Tythes, and to any Manner of Satisfaction for 
them. The Plea of the Statute of Limitations was alſo very different 
from this, for that Statute could not be extended to a Demand for 
Tythes. —— e 

— That the Lear was to be 365 Days, without reckoning it 


from the 25th of March, and they inſiſted upon the Caſe of Etheridge 


and Mills in this Court, being in Point. 

Gilbert, Chief Baron. The Caſe of Etheridge and Mills can't be di- 
ſtinguiſhed from this. | 
| Secondly, The Caſe in Bulſtrodè is not Law, for that would defeat 
the Statute cauſa qua ſupra. | 

Thirdly, That this was a yu Plea in Bar, both as to the Diſco- 
very and Relief; as to the Caſe of pleading a Modus, that allows the 
Plaintiff's Title, and ſo that is pleading againſt what you allowed 
before. | | 
The Reaſon why the Statute of Limitations was not allowed to be 
eaded in bar to a Bill for Tythes was, that Tythes were not of the 
ature of thoſe Demands that are intended to be barred by the Statute 
beſides, that Plea allows the Title; Years ſhall not refer to the Era, 
but muſt be intended a Solar Year 365 Days. | 

Price Baron agreed the Year ſhall be 365 Days, and the Abſence any 
80 Days within that Compaſs, 

As to the ſecond Objection, how inconvenient it might be to allow 
ſuch Plea a Bar, as to the Diſcovery; for that ſuppoſing the Plea 
to be falſe, if the Defendant ſhould die, the Plaintiff might loſe the Bene- 
fit of a Diſcovery, the Anſwer was very plain; for the Defendatit 
having here ſhewn that the Plaintiff has no Title to the Tythes them- 
ſelves, he in Conſequence can have no Title to a Diſcovery concerning 
them, | 

Page Baron The Plea of a Mogus is an Acknowledgment of the Title 
of the Plaintiff, and is in Part a Diſcovery itſelf, for it ſets out, he is 
to pay ſo much for Corn, ſo much for Pigs, &: and then it is nothing 
ſtrange he ſhould be compelled to go on a little further, and ſhew the 
Quantity and Number of his Corn, Pigs, &. 

He took the Diſtinction to be between a Plea, acknowledging the Ti- 
tle, and one which abſolutely denies it; if a Bill be brought by an Heir, 
claiming by Deſcent againſt another, ſuggeſting ſome Fraud, and pray- 
ing a Diſcovery, there if Defendant pleads he is a Purchaſor for valuable 
Conſideration, ſuch Plea which goes to the Plaintiff's Title, is always 
good, both as to the Relief and Diſcovery ; ſo in Caſe of a Bill for an 
Account againſt one as Bailiff ſuggeſting Fraud, If the Defendant 
pleads, that at ſuch a Time he = Account, he need not go on, and 
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5 out an Account; and he alſo agreed as to the Computation of the 
ear. 

Hale Baron That the Plea is a good Bar to the Diſcovery, and that 
the Caſe of a Modus, had been rightly diſtinguiſhed from this, 

As to the Statute of Limitations, he thought it might have been 
pleaded in Bar to the Diſcovery, if it could have been pleaded at all, 
which it could not; for that Specialities are not barred by the Statute, 
and Tythes are of a higher Nature. 2532 

And he further ſaid, that no Cynſtruction could be too liberal to make 
Parſons reſide, and take Care of their Pariſhes. 


Cuthbert verſus Weſtwood & af. 


What Pay- I LL againſt Land-Owners to eſtabliſh a Right of 40 J. per Ann. 

yoke in lieu of Tythes, which by a Decree in r Time of — I — 

are good, Oc. to be paid out of particular Lands, (which were formerly Part of the 
Foreſt of Braden) to the Vicar of Churchlade in Wiltſhire. © 

Two Objections were taken for want of Parties. Firſt, That theſe 

Land-Owners were Tenants to the Crown, of Lands lying within the 
No Tythes Bounds of the Foreſt, (which formerly paid no Tythes) and that ſo the 
n Attorney-General ought to have been made a Party. | 
que of Ei? Reſp. It does not appear by the Bill, that they are Leſſees under the 
Crown, and the Defendants have not inſiſted upon it in their Anſwers, 
and fo that is out of the Caſe. 

24 Obhjection. It is not ſufficient to make the Land-Owners only, but 
they ſhould have made the Occupiers Parties to the Bill; for a Decree 
againſt the Land-Owners could not affect them, 

Reſp. per Bunbury. That it would be endleſs to make all the Occu- 
piers = only and if that was neceſſary to be done, the Plaintiff could 

never come at his Right, for there were great Numbers of them, and 
any ſingle one dying, would put the Plaintiff to his Bill of Revivor, 
and cited the Caſs of Biſcoe, againſt the Undertakers of the Land-Bank, 
before Lord Keeper Wright, who ſaid, he would not oblige them to 
bring all before the Court, ſince the Right might be determined, by 
having a View, which Cur thought reaſonable. 

Per Cur”. Though we can decree only againſt the Land-Owners, 
who are before the Court, yet that will affect the Lands; the 40 J. per 
Ann. ought to be apportioned among the Owners, and the original 
Decree may be carried againſt the Occupiers. And ; 

Decreed a Commiſſion ſhould go to enquire into, and aſcertain the 
Value of the Lands, the Owners and Occupiers Names, and what Pro- 
portion of the 401. per Ann. each Tenement ought to pay. 
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Coleman 


Coleman Impropriator of Thompſon in Norfolk, Blaimiff, 
verſus Barker, Defendant, a1 


HE Plaintiff by his Bill, demanded Tythe for the depaſturing of Tytkes f. 


Sheep on Turnips, remaining on the Ground unſevered. 
The Defendant ſaid, the Sheep paid Tythe of Wool, and that Tythes 


ought not to be paid twice, 
It appeared, that after Sheering Time, the Defendant fed his Sheep 


with Turnips, whereby they were bettered 5 5. per Sheep, that they 
went about 5 Months on the Turnips, and then were ſold for the But- 
cher, and the Defendant brought in a hike Quantity of new Sheep, 
before Sheering Time came again; ſo that the Plaintiff always had 
Tythe Wool, of the full Number. 

Pengelly, for the Plaintiff, ſaid, this Improvement of the Sheep by 
the Turnips, was a new Increaſe, and that conſequently Tythe ought 
to be paid for the Improvement and Increaſe, and if the Torn ps had 
been ſevered, there had been no Doubt, but Tythes had been due; 
he cited three Caſes which he rely'd on. 

Firſt, The Caſe of Nicholas and Hooper, 1 Ro. Ab. Tit. diſmes 642. 
Pl. 7. where it is adjudged, that if a Man pays Tythes of Lambs, and 
two Months after, Sheers the other nine Parts, he ſhall pay Tythe 
Wool, although he had before paid Tythe of the Lambs; for ſays the 
Book, it is a new Increaſe. 

Secondly, The ſecond Caſe which he quoted, was Showers Parliament 
Caſes, 192. Eaſtmond verſus Sandys, a Demand for Tythe Herbage of 
Oxen, which were depaſtured to be fatted. 

The Defendant inſiſted, that theſe Oxen had been uſed for the Plow 
and fo were exempted ; that their Labour improved the Parſon'sTythe, 
and ſo to pay Tythe for their Agiſtment, would be double Tything : 


but the Court of Exchequer decreed, and it was affirmed in the Houſe ' 


of Lords, that Tythe Herbage was due from the Time they were taken 
ow — Plow, they being then no otherwiſe beneficial to the Parſon 
in es. 

Third! „The Caſe moſt rely'd on, was a Decree in this Court, Hill. 
1 V. & M. Dummer and Wing field, which was a Demand of Tythe 
for Paſturage of Sheep, from the Time of Sheering, till they were 
ſold ; the Defendants infiſted, that by the Sheeps depaſturing on the 
Land, it was improved, and the Plaintiff's Tythes bettered thereby; 
but the Court decreed an Account, and ſaid, that was no Bar to the 
Plaintiff's Demand; and this Decree, upon a Rehearing, was affirmed. 

Ward and Bunbury, for the Defendant, argued, that if this De- 
mand prevailed, it would be double Tything, which was contrary to 
Kor _ Tenor of the Law ; and cited many Caſes for that Pur- 
poſe, But, 


Curia 
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Curia agreed, that it was a new — that they could not & 
ſtinguiſh it from the Caſe of rr and Wing field, that the Diſtin- 
Rions laid down in the Caſe of Eaſtmond and Sandy's, Shower's 
Parliament Caſes 192. were good; and decreed, that the Defendant 
ſhould go to an Account. 


The End of the Exchequer Caſes in England. 
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R E POR T &. 
Of Caſes Heard and Decreed in 
the Exchequer in Ireland. 


Tempore GEORGI! T". 
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James Barnwell and Edward Dowdal, Executors of Thomas 
Dillon, Plantiffs. James Ruſſell, Patrick Ruſſell, George 
Aylmer, Walter Huſſey, Daniel Wybrant, Robert James, 
Elizabeth, Mary and Eleanor Ruſſell, Minors, per Terence 


Geohegan, their Guardian, Peter Day and Edward Huſſey, 


Defendants. 


M eleus Ruſſell being ſeized in Fee of Brownſtone, &c. by Inden- 
ture, dated the 5th of March, 1691, between the ſaid Matthew 
and Clare his Wife, of the firſt Part, the Defendants George Aplmer and 
— Ruſſel of the ſecond Part, and Elizabeth Ru}, all and Bridget 


ſell his Daughters of the third Part, did grant the Premiſſes to 


James and George Rvſſell, for 99 Years, in [Truſt (inter alia) to raiſe 


out of the Profits 300 J. to the Uſe of ſuch Daughter as ſhould marry 


with one of his Name, and in Truſt to raiſe 50 J. per Ann. for the 
other Daughter, during her Life. 

Bridget intermarried with Patrick Ruſſell, and had Iſſue Robert, Fames, 
Elizabeth, Mary and Eleanor Ruſſell, the Minors ; and Elizabeth Ruſſel, 
the other Daughter of Matthew, intermarried with Thomas Dillon. 


Matthews Ruſſell, the Grandfather to the Infants, died; Patrick Ruſſell 


entered, and took the Profits of the Premiſſes, and the Annuity of 59/1: 
was in Arrear; and B. and Thomas Dillon, and Elizabeth his Wife, pre- 
ferred their Bill 1n this Court againſt the now Defendants. | 

That pending the Bill; Elizabeth died. Thomas Dillon took out Ad- 
miniſtration to her, and revives the Proceedings, and obtains a Decree 
for = 1 922 _ 1 and then dies. 

The now Plaintiffs, Executors of Dillon, ſue a Subpzna ſe? fac to 
have the Decree executed, Pw OP | 
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The Defendants, by Engliſh Plea plead, that an Executo Aa. 
miniſtrator, can't revive 2 tained by an . 
ought 30 be brought by the Adminiſtrator d#.benis non of the Inteſtate 
that Pere. Riſſell is the Adminiſtrator de bonis non, that Dillon did no? 
adminiſter the Money, recovered by the Decree ; that Peter Ryſſell b 
Deed, the 24th of April, 1714, for a valuable Conſideration, releaſed 
the ſaid Decree ; and further, that the Subpamna is not lufticient, becauſe 
that the ſaid Peter Ruſſell is not made a Party, _ ET. 

I take this to be wrong in Matter of Form, becauſe to the Latin 
Proceſs of this Court, there can be no ſuch Thing as an Engliſh Plea, 
as Wan and Lake's Caſe, is full in Point, 1 Chan. Rep. 50. and is re- 
ported by Sir Anthony Keck as follows: | 


Wan verſus Lake. 


HE Demurrer was to a Subpena in Nature of a ſci fa and it was, 
that he that brought Subpena the did not thereby allege hiniſelf 
Heir or Executor to him who fag the Decree. | 

Reſolved there was never any Demurrer of this Nature before, and the 
Subpena was no Record, nor any where filed, and fo not to be demur- 
red to; but that Cauſe was to be ſhewn upon the Return of the Writ, 
upon the Order, and the Order did mention him that brought the 
Writ, to be Heir and Executor, ſo this Demurrer was conceived very 
ridiculous, and over-ruled. 

It was attempted in the Exchequer, but deny'd the Sabpæna, the old 
Prerogative Proceſs, to bring any one into Court; and it appears to 
have been appointed firſt in the Reign of Richard the IId, by Fobn 
Waltham, Biſhop of Salisbury, Rolls. Chan. 371. D. No. 2. 

Therefore there is no Plea to that Proceſs, but the Plea muſt be 
ſome Engliſh Allegation to the Court. And in this Caſe, they ought to 
have ſhewn by Motion, that the Perſon who ſued the Subpzna was not 
entitled to the Decree, 

Secondly, The Plea is not good in Subſtance, becauſe the Husband 
is entitled to the Arrears due to the Wife out of this Eſtate, jure pro- 


prio, and not meerly as Adminiſtrator, or Repreſentative to the Wife, 


and therefore the Benefit of the Decree belongs to the Repreſentative of 
the Husband, and not to the Adminiſtrator de bonis non of the Wife, 
for whether it is taken as a Chattle Intereſt, or a Charge on the Eſtate, 
it belongs to the Husband; for if the Wife be poſſeſſed of a Term for 
Years and dies, the Husband ſhall have it by Survivorſhip, and not the 
Executor or Adminiſtrator of the Wife; for tis veſted in the Husband 
in the Right of his Wife, and therefore it can't be diveſted by the 
Death of the Wife. | | 

Indeed, if the Wife had been diſpoſſeſſed before Marriage, and no 
Recovery, during the Coverture, the Repreſentative of the Wife ſhould 
have the Term, and not the Husband, becauſe it is there a Choſe in 
Action, and goes according to the Contract, to the Repreſentative of 
the Wife, Cl. 351, Now 
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Noe this muſt be looked upon as a Term. in Poſſeſſion, becauſe the 

Truſtes either were in Poſſeſſion, or the Huſband of Bridget as Caſtui 

que Truſt, as Tenant at Will to them „eee 
The Poſſeſſion of a Truſtee, is the Poſſeſſion of Cæſtui que Truſt, 


And the. Poſſeſſion of one Cſtui qué Truſt is the Poſſeſſion of all, as 
the Poſſeſſion of one Tenant in Common is the Poſſeſſion of the reſt. 

It is ruled, That the Truſt of a Term ſhall go in the ſame Manner 
as the legal Intereſt would have gone. This is laid down as the 
Foundation of the Argument in the Caſe of Perpetuities, by Chancel- 
lor Nottingham, Fol. 48. 3 Chan. Cafes and in which there was no Dif- 
ference of Opinion between the Judges, becauſe there can't be one 
Rule of Property in the Court of Chancery, and another in the Courts 
of Law. So that if this Truſt of a Term is to go as the legal Intereſt 
of the Term would have gone, it muſt ſurvive to the Huſband, 
Zah, If this Truſt to make an annual Payment, be looked upon as 
a Charge upon the Eſtate, it belongs 'to the Huſband, Here the Di- 
ſtinction is, that if the Wife be ſeized of a Rent-charge, during Life, the 
Huſband (at Common Law) had the Arrears incurr'd, during the 
Coverture ; but he had not the Arrears fallen due before Marriage, till 
the 32 H. 8. Cap. 57. but by that Statute, he has the Arrears incurr'd 
as well before as after. CJ. 351. 6. ll e 

This Statute takes Place in Ireland, 10 Car. 1. Sf. 2. Cap. 5. and 
therefore ſuch Arrears at Law, belong to the Husband's 2 — 
or Adminiſtrators. 6 $34 bib i 3514 
Therefore his taking out Letters of Adminiſtration to his Wife, and 
ſuing as ſuch, is only ſurpluſage, and does not hurt his Title; and 
therefore the Benefit of this Decree belongs to his Executors, and they 
are entitled to the Subparna, and the Plea, &c. ought to be over ruled. 


Conſtantine Magennis Leſſee of Richard Cloſe, verſus William 
and James Mac- Cullogh. 


R ICHARD CLOSE being Tenant for Life, with Remainder to his 
firſt and other Sons in Tail, with ſeveral Remainders over to the 
Brothers of Richard, the Reverſion to Richard in Fee (prout the Will.) 
Richard makes a Leaſe for Years by Indenture, to William Mac-Cullogh, 
and afterwards has the Leaſe delivered up to him by William Mac- 
Cullogh , and then Richard tears off the Seal by the Conſent of William; 
William continues in Poſſeſſion after the Leaſe was cancelled as afore- 
ſaid ; and ſome Time after, Richard makes a Leaſe to Villiam, being 
in Poſſeſſion, of the fame Lands for three Lives, with Livery and Seiſin; 
after Livery and Seiſin, Richard marries and has a Son Richard, the 
Leſſor of the Plaintiff, 

Queſtion 1. Whether the Leaſe for Years be ſurrendered by the can- 
celling the Indenture as aforeſaid ? 
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Queſtion 2. Whether the contingent Remainders to the fi 1 
Sons of Richard the Father, be deſtroyed by the Leaſe for 2— _ 
as aforeſaid by Richard the Father, a 


The above Caſe, ond Points thereon, are referred to the Ris 
b 8 the Lord Chief Baron Gilbert, for his An 
amber. +; = : 


AM of Opinion, that ſince the Statute of Frauds and Perjuries, a Leaſe 

for Years cannot be ſurrendered by cancelling of the Indenture 
without Writing ; becauſe the Intent of that Statute was to take awa 
the Manner they formerly had, of transferring Intereſts to Lands, by 
Signs, Symbols, and Words only; and therefore, as a Livery and Seiſin on 
a Parol Feoffment, was a Sign of paſling the Freehold before the Statute, 
but is now taken away by the Statute ; ſo I take it, that the Cancel- 
ling of a Leaſe, was a Sign of a Surrender before the Statute, but is now 
taken away, unleſs there be a Writing under the Hand of the Party, 
And the Words, viz. By Act and Operation of Law, are to be conſtrued a 
Surrender in Law, by the taking a new Leaſe; which being in Writ- 
ing, is of equal Notoriety with a Surrender in Writing. | 

2dly.- I am of Opinion, that if the Leaſe for Years continued in Be- 
ing till the Leaſe for Lives was made, G&c. as it ſeems by the Caſe 
that it did, then that Intereſt which paſſed from Richard Cloſe to William 
Mac-Cullogh, did not paſs by Livery and Seiſin, ſo as to work a Diſcon- 
tinuance of the Eſtate for Life, but only by Way of Releaſe to the Te- 
nant for Years, and by Way of enlarging of his Eſtate ; for- it was a 
Reverſion depending on a Leaſe for Years, and paſſes by Way of Grant 
and Attornment to a Stranger, and by Way of Releaſe to the Tenant 
himſelf; and ſuch Grant and Releaſe transfers no more than the 
Tenant for Life might lawfully paſs, viz.' an Eſtate during the Life 
of the Tenant for Life; and conſequently," the particular Eſtate for 
Life was in Being when the contingent Remainder came in ee; and 
therefore I think the Plaintiff muſt have the Poffea. 19 H. 6. 33. Oo. 
Eliz. 487, Brook Surrender 49. Tit, Dower 55. Hugh Cholmly's Caſe, 


| Kellet verſus Carthymore. 
N LLIAM KELLET brings an Ejectment on the Demiſe of 
PF Philip Savage, Thomas Maule, and Fobn Kidmore, againſt Honora 
Mac-Carthymore of the Premiſſes in the Declaration : On Not Guilty, the 
Jury find a ſpecial Verdict; that the Plaintiff's Claims, by Letters Pa- 
tent from the Crown, and that Daniel Mac-Carthymore, on the 22d of 
Arguſt, 1641, was ſeized in Fee of the Premiſſes; and that afterwards, 
viz. the 14th of Auguſt, 1647, but Indenture of Feoffment, conveyed 
he Premiſſes (inter alia) to the Marquels of Antrim, and Alexander 
Mac-Donnel and their Heirs, to the Uſe of the ſaid mas 
| an 
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and Dame Sarah his Wife, and the longer Liver of them ; and after 
their Deceaſe, as to one Moiety of the Premiſſes, to the Uſe of the 
Heirs Male of the ſaid Sarah, by the ſaid Daniel Mac-Carthymore, and 
the other Moiety to the Uſe of the ſaid Sarah and her Heirs. They 
further find; that the Premiſſes were ſeized and ſequeſtred, the iſt of 
May, 1653, on Account of the Rebellion, which begun the 23d of 
Oclober, 1641. They find the veſting Clauſe, in the Act of Settle- 
ment, and the Clauſe, Fol. 540, that the King ſhall have Power to no- 
minate Commiſſioners, who are authorized to put the King's Declara- 
tions and Inſtructions in Execution; and what they do in purſuance of 
the ſame, is declared to be good, firm, and effectual in Law, to all 
Intents and Purpoſes ; and that they, and every of them, are ratified 
and confirmed to the final Settlement of every ſuch Perſon, their Heirs 
and Aſſigns, according to ſuch Decrees, Orders, Sentences, and Judg- 
ments as have been, or ſhall be, by the ſaid Commiſſioners, reſpectively 
given for or concerning any Matter cognizable by them __ his 
Majeſty, his Heirs and Succeſſors, and all and every other Perſon and 
Perſons whatſoever, their Heirs and Afligns, any Thing in the ſaid 
Declaration and Inſtructions notwithſtanding. They find, that Daniel 
Mac-Carthymore put in his Petition before the Commiſſioners, ſetting 
forth, that he was ſeized of the Premiſſes the 28th of Ofober, 1641, and 
for many Years after : That he was an innocent Papiſt, and prayed to 
be reſtored. | 

That Daniel Mac-Carthymore died the 14th of Famuary, 1662. That 
the ſaid Dame Sarah, and Charles Mac-Carthymore, Son of the ſaid Da- 
wel, put in their Petition, ſetting forth the {aid Settlement, and alledg- 
ing, that Daniel, at the Time of making the ſaid Deed, was Innocent, 
and that the ſaid Sarah and Charles are innocent Papiſts ; on which 
there was a final Hearing the 28th of July, 25 Car. 2. and on ſuch 
Hearing it appeared, the ſaid Sarab was and is an innocent Papiſt, and that 
Daniel Mac-Carthymore, 1n his Life-time, and till the Time of his 
Death, was an innocent Papiſt, and that the ſaid Settlement appeared 
to them; and therefore they Order and Decree, That the ſaid Sarab is 
an innocent Papiſt, within, and according to the Meaning of the ſaid 
Act; and that the ſaid Daniel Mac-Carthymore, in his Life-time, quoad 
boc, was an innocent Papiſt; and that the Claimant Sarab, be forth- 
with reſtored ; and that ſhe and her Aſſigns may hold and enjoy the 
Premiſes, except, as is after excepted, by Virtue of the ſaid Feoff- 
ment, and by and after the Death of the ſaid Mac-Carthymore, did of 
Right, or ought to come to her, for and during her natural Life, ſhe 
= faid Claimant having claimed no other Eſtate for Life by her ſaid 
Claim, | | 

They find further, that Charles is dead, and Honors is his Widow, 
and in Poſſeſſion by Jointure, and that Randal, Son and Heir of Charles 
is living. And *twas argued by the Chief Baron. | 

Firſt, It is plain by the veſting Clauſe in the Settlement, all Lands Pol. gon. 
that were in Seiſin and Sequeſtration, were veſted in the Crown, as a 
Royal Truſtee, to ſettle the Adventurers and Soldiers in the Lands that 
were juſtly forfeited to the —_ of which they were in Poſſeſſion, 
® 4 ; P P In 
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in May, 1649, and ſuch innocent Perſons as were to be reſtored in ches. 
own proper Lands. And then comes the diveſting Clauſe, which _ 
That the Act is not to extend to the veſting any Lands or Tenements of 
any innocent Fapiſts, their innocent Heirs, Executors, Admuniſtrators, 


and Aſſigns ; but it appears, both by the Declaration that is incorpo- 


rated with the Act, Fol. 518, and by the Inſtructions, Fal. 525 and 542 

that the then innocent Perſons were not to be reſtored immediately nor 
is the diveſting Clauſe, ſo to be conſtrued, to take the Lands again 
from the King, till they had made their Innocence appear before the 
Commiſſioners: For ſince the Statute diveſts the Lands of innocent Pa piſts, 
and of their innocent Heirs, Executors, and Adminiſtrators, it appears 
by the Declaration and Inſtructions, that the innocent Papiſts were to 
make their Innocence appear, before they could be reſtored to their 
Lands, or intiled to a Reſtitution. 

Now as to the Innocence of Papiſts, and their Reſtitution to their 
former Lands, there were three Caſes that chiefly happened before the 
Commiſſioners on this Head. 

Firſt, Of Innocents reſtored by the Decree of the Commiſſioners. 

Second, Of Innocents left to the Law. 

Third, Of Innocents quoad hoc. 
£ Firſt, As to Innocents reſtored by the Commiſſioners, the Caſe was 

US, big. | | 

If there was any Soldier or Adventurer that was in the Poſſeſſion of 
any Land, to which an innocent Papiſt claimed to be reſtored, if the 
Soldier or Adventurer did not deny the Land to be the Eſtate of ſuch 
Papiſt, then ſuch Soldier or Adventurer was to be reprized, and the 
Papiſt to be reſtored to his Land, if he made out his Innocence; and 
then the whole Conteſt between the Papiſt and the Adventurer was, 
whether the Papiſt was Innocent; and if that was proved, the Lands 
were thereby diveſted out of the Crown, and the Papiſt reſtored to the 


Poſſeſſion, the Adventurer being firſt repriſed in other Lands. 


Secondly, Of Innocents left to the Law. 

This was where a Papift was innocent, and pretended a Title to 
Land, and ſummoned the Proprietor to appear before the Conimiſſio- 
ners; and the Proprietor not only denyed his Innocence, but likewiſe 
the Title of the Papiſt claiming the Eſtate: There if his Innocency was 
found, he was found Innocent at large, and left to the Law to try his 
Title to the Eſtate ; and by the Act of Explanation, ſuch Adventurer 
was within three Months after the Sitting of the Commiſſioners, for the 
Execution of the Act of Explanation, to make his Election, whether 
he would deliver up and relinquiſh his Poſſeſſion, and reſort to Repri- 
zals, or abide the Trial ; and if he choſe to abide the Trial, then he 
was to be excluded from any Reprizal, though it went againſt him; 
but the Papiſt Claimant was not to give in Evidence any other Title, 
but what he exhibited in his Claim, before the Commiſſioners tor the 
2 

irdly, nts quoa . 
This was where there was a Decree of Innocence to ſuch Lands, 


where there was no Soldier or Adventurer in Pallcſhon, or 2 
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ſummoned; and where there was no Perſon to be ſummoned, as Poſ- 
ſeſſor of the Lands, there the Commiſſioners for the Execution of the 
ſaid AR of Settlement declared them Innocent, quoad hoc; and here the 
Statute mentions the Grounds on which theſe were made, viz. 
That it aroſe from an Invention and Stratagem of the Papiſts ; that 
they uſed to claim ſuch Parcels of Lands, to which no Oppoſition was 
made; and when the Commiſſioners had declared the Claimant Inno- 
cent, they would, by Virtue of ſuch Decrees of Innocence, clatm Title 
to great Poſſeſſions ; which if they had claimed at firſt, and ſummoned 
the Adventurers to defend them, they would not have been found In- 
nocent ; and therefore to chide ſuch Artifices, where ſmall Parcels were 
claimed, and no Perſon came in as Adventurer or Soldier, to oppoſe 
their Pretenſions, they were uſed to declare them Innocent quozd boc - 
And theſe Decrees were by the A& of Explanation made valid, and not 
to intitle ſuch Claimant to any other Lands, to which he had not ex- 
hibited his Claim. | . 

Our Caſe falls under this third Head; for Daniel Mac- Carthymore, who 
made the Settlement in 1647, was declared (Innocent) quoad hoc the 
Lands in Queſtion, and Sarab his Wife is declared an innocent Papiſt, 
and ſhe ſhall be forthwith reſtored to the Premiſſes, except what is after 
excepted, by Virtue of the Feoftment ; and by and after the Death 
of the ſaid Daniel, did or ought of Right to go to her, for and 
during her natural Life, ſhe the ſaid Claimant, having claimed no other 
Eſtate than for her Life by the ſaid Claim. 

Now the Queſtion is, Whether when Sarab is Tenant in Tail of one TheQueſticn. 
Moiety by Feoffment, and of the other Moiety in Fee, ſhe is to be re- 
duced, by the Decree of the Commiſſioners, to an Eſtate for Life > 

And 1 am of Opinion, that ſhe ſtill continues the-Eſtate, which veſted 
in her before the Claim. | N 

Firſt, Becauſe the Decree of the Commiſſioners does not make a 
Title to the innocent Papift. And here there is a manifeſt Difference 
between the Decree of the Adventurer and Soldier, and Perſon to be 
reſtored ; for the Certificate and Patent begins, and makes the Title 
to the Adventurer and Soldier ; for the Lands' were forfeited to the 
King = the Rebellion. And though the Statute, 17 Car. Cap. 34. in 
England, had enaQed, That the Lands forfeited, ſhould be ſet apart 
by Lots, for the Adventurers ; yet ſuch Lots being ſet out in the 
Time of the uſurped Powers, created no Title to the Adventurers ; 
but the innocent Papiſt that was to be reſtored by the AR, though the 
Lands were in Seiſin and Sequeſtration, during the Uſurpation ; yet if 
he were really Innocent, no Forfeiture was ever committed'; and there- 
fore when the Commiſhoners declared any Perſon Innocent, he was 
reſtored to his Title that he had before the making of the Act, only he 
had no Action for the meſne Profits. And in this Caſe, they were in 
the ſame Condition with all other Cavaliers whoſe Eftates were ſeized 

in thoſe Times. | 6. | 

Secondly, *Tis plain from the diveſting Clauſe : For as ſoom as the 
Perſons are declared Innocent, the Lands are diveſted out of the Crown ; 
and then they muſt be in the Proprietors, in the ſame Condition and 
el | 3 hes Man- 
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Manner as they held and enjoyed them before the A&R, For the Com. 
miſſioners had no Power to make any Alterations in Eſtates diveſted out 
of the Crown, for then they were out of their Power ; and when the 
had declared the Perſon Innocent quoad the Eſtate, it was out of their 
Authortiy and Power, and they would not make any Decrees to alter 
or change it. | 

Thirdly, This appears by the ſeveral Manners by which the Papiſt 
and Adventurer conteſted before the Commiſſioners; that they did not 
determine the Title; for 1f both the Claimant and Adventure agreed, 
that the Lands in Queſtion were the Claimant's before the Rebellion, 
the only Queſtion was, Whether the Papiſt were Innocent ; and if he 
were Innocent, he was then reſtored, becauſe the Adventurer who 
was in Poſſeſſion, admitted it to be the Eſtate of the Papiſt; but when 
the Adventurer diſputed not only his Innocence, but alſo his Title, 
there, if it appeared that he was Innocent, he was declared Innocent at 
large, and his Title left to the Law ; which ſhews plainly, they were 
never authorized to enquire, Note, The Title. And if the Queſtion 
was, Whether the innocent Papiſt was entitled to the Lands, that was a 
Queſtion meerly to be tryed by the Law. And therefore in the A& of 
Explanation, the Adventurer was either to make his Election in three 
Months, to take the Lands he had in Poſſeſſion, ſubject to the Title of 
the Papiſt, or reſort to a Reprizal. 

Fourthly, Is it plain from the Clauſe of the Innocents quoad hoc, that 
though the Commiſſioners mi ght declare him Innocent quoad Part of the 


Lands, that they could not declare him Innocent quoad Part of the Eſtate 


in the Lands, becauſe the Words of the Statute are, That“ no Decrees 
* wherein any Perſons have been declared Innocent quad hoc, thall 
„give any ſuch Perſon or Perſons any Title, by Virtue of any 
2; fach Decree, to enter upon or enjoy more or other Lands, than what 
«* were particularly mentioned in ſuch Decrees, but that all other Lands 
of ſuch Perſon as was decreed Innocent quoad hoc, which were ſe- 


gqueſtred on Account of the War, ſhall remain to his Majeſty, to the 


* Uſes in the Act.“ Here *tis plain, that this explanatory Act only 
extends to the Land in Diſpute quoad, which the Papiſt is declared In- 
nocent. And though the Statute admitted a Soleſiſm in ſpeaking, that 
a Man ſhould be Innocent quoad ſome Lands, and not guoad others, 
which was to avoid a greater Inconvenience, -viz. that a Proprietor | 
ſhould be turned out of his Eſtate, without ever being ſummoned or 
heard, or any Opportunity given him to make his Defence, yet it will 
not thence follow, that we muſt admit a much greater Inconſiſtency, 
where no ſuch Inconvenience would follow, viz. that he ſhould be 
Innocent to an Eſtate for Life, in Lands, and not as to the Remainder 
or Reverſion : For whether a greater or a leſſer Eſtate was claimed, the 
Tenant was to be ſummoned, and the Attorney General, was to defend, 
where there was no Perſon in Poſſeſſion of the Eſtate ; and therefore in 
this Caſe, if Sarab was intitled, as it appears ſhe was, ſhe was intitled 
to an Eſtate Tail, in one Moiety of the Land, and a Fee in the other, 
wich the Commiſſioners by the Act had no Authority to change, alter, 
or abridge. | FM ; | 
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; It would be the higheſt Abſurdity, that the Commiſſioners 
7 Fa. iT + intitled to alter the Titles of the innocent Perſons, and is 
contrary to the whole Tenor of the Act; for that declares, That ſuch 
innocent Perſons are to be reſtored, and a Reſtitution muſt be to the 
Title they formerly had to the Lands, otherwiſe tis not a Reſtoration 
to an old Title, but a Creation to a new one. | 
Therefore I think that Randal, the Grandſon of Sarab, is well in- 
titled, by the Verdict, to the Eſtate; and therefore that Judgment 
ſhould be for the Defendant, | | 


Devit, Leſſee of Cowper, verſus the College of Dublin, in 


Ejectment. 
Els is an Ejectment, wherein Jamet Devit declares againſt 
the Provoſt, Fellows, and Scholars of Trinity College, on a Leaſe 
made to him the 1ſt of May, 1704, for fix Years, by Arthur Conper. 
On Not Guilty, Verdict is given for the Plaintiff, On this, a Bill of 
Exceptions is entered on Record, wherein they ſet forth the Certificate, 
by which the Commiſſioners ſay, That it appeared to the Court, that 
theſe Lands were ſeized and ſequeſtred in the Rebellion that broke 
out the 23d of Ofober, 1641, and that theſe Lands were allotted to Ed. 
ward Cowper, and certify their Judgment to the Lord Lieutenant and 
Chanc#lor, in proper Form; and on this Certificate, a Patent is made, 
November the 19th, Anno 18 Car. 2. to Edward Cowper and his Heirs, 
under the Rent, in the Certificate reſerved ; and that Arthur Cowper, 
Leſſor of the Plaintiff, is Son and Heir of the ſaid Edward ( Heper. 
The Bill of Exceptions further ſaith, That it was given in Evidence 
for the Defendant, that Q. Elizabeth, by Letters Patent, dated the 
28th of , in the 39th Year of her Reign, gave thoſe Lands to the 
Provoſt, Fellows, and Scholars of Trinity College, and their Succeſſors: 


And that they, the 2 iſt of November, Anno 40 Eliz. granted them to 


Maurice Fitzgerald and his Heirs in Fee-Farm, under the Rent of 8 5. 
and that Maurice Fitzgerald was à forfeiting Perſon, prout per Inqui- 


ſitionem ſet out. 
In order to ſettle this Caſe, three Things are to be conſidered. 


Firſt, The general Frame of this Act, and what Perſons are obliged 


to claim in Purſuance of it. 

Secondly, The particular Conſtruction of the College Clauſe. 

Thirdly, The Conſequence to the Titles of Ireland, if Claims ſhould 
be allowed that are not ſaved in the Certificates. 

Firſt, Of the general Frame of the Act, and what Perſons are obli- 
ged to claim by it. 

By this Statute, all the Lands that were in Seiſin and Sequeſtration 
were veſted and ſettled in the King, without Office or Inquiſition; but 
this was not for the King's meer Uſe and Benefit; but the King was in 
Nature of a Royal Truſtee, for anſwering the ſeveral Uſes and Intents 
of the Act; and this was in purſuance of the 17 Car. 1. C. 3, 4. in 
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which ſeveral Lands were to be ſet out to ſuch Adv 1 
advance Money for the Reduction of Ireland. 1 enn 

The Lands veſted in the King, were to be diveſted by the Claims 
of the ſeveral Parties in Intereſt ; and theſe Perſons were by the AR of 
Parliament, to make their Claims by 4 certain Time appointed; the 
Words are, That all Perſons and Bodies, Politick and Cory: te, 
who have not already put in their Claims before the Commiſſioners, 
* do put in their Claims within the Space of thirty Days immediately 
after the Proclamation made by the Chief Governor, which Proclama- 
tion was not to be made till the Commiſſioners for executing the Act 
«* ſhould arrive at Dublin, and ſhould have met for the Execution of the 
* Commiſſion, but as ſoon after as might conveniently be, and that af- 
< ter the ſaid Time ſhould be expired, no Claim ſhould be received, but 
the Party left without Remedy, and debarred for ever. 

FF an there are three Sorts of Perſons particularly concerned in this 

Firſt, The Soldier and the Adventurer. 

Secondly, The Innocents that were to be reſtored. 

Thirdly, The ſeveral Perſons and Bodies Politick mentioned in the 
Act by Name. | | 

Firſt, The Soldier and Adventurer, And theſe are intitled not only 
in purſuance of the 17 Car. 1. C. 34. but likewiſe by the King's Royal 
Declarations, which are incorporated into this A&, and ſays, That the 
Lands and Tenements, which the Adventurers and Soldiers pbſſeſſed 
the 7th of May, 1659, ſhould be confirmed and made good to them; but 
thoſe Perſons, no Doubt, were obliged to claim, in Order to diveſt the 
Lands, which by the veſting Clauſe were in the Kin 

This is plain from the two Clauſes of making out Certificates ; for by 
theſe, the Commiſſioners were impowered to make out their Certificate 
according to every Man's Intereſt ; and on fuch Certificate, the Chief 
Governors, with the Advice of the Council, were to order Letters Pa- 
tent, under the Great Seal. So that the Adventurer and Soldier being 
to begin a Title from the King, he was to make out his Right before 
the Commiſſioners, and the Patent was to be granted, not in the uſual 
Way, where the Patents are ex Gratia, by Letters from the King, and 
Fiat to the Lord Chancellor; but theſe Patents were ex Debito Fuſticie, 
and founded only on the Certificate of the Commiſſioners, without any 
Order from the King. 

Secondly, The Innocents that were to be reſtored. ; 

Theſe come under the diveſting Clauſe, which immediately follow 
after the veſting Clauſe in the King: The Words of the Proviſo are, 
That the Act ſhould not veſt, or be conſtrued to veſt the Lands of 
e innnocent Proteſtants, or innocent Papiſts, their innocent Heirs, Exe- 
« cutors, or Adminiſtrators.” Now theſe likewiſe were obliged to 
Claim, in purſuance of the Act, becauſe they were obliged to make 
out this Qualification of Innocence; but when they had made 
that appear, they were not- inforced to take out any new Patents, 
becauſe they were not to begin any new Title from the King, but re- 
mitted to their old Title, to ſuch Lag an they claimed, and the — 
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came out of the Crown, not | any Patent or new Grant, but by the 


diveſting Clauſe in the Act of Parliament. 


But then the Adventurer and Soldier was to be teprized wherever 594: 


ſuch Innocent was to be reſtored ; and the Words are, That he ſhall be 
forthwith reprized. So that the Reprizal was to go pari aſſu with the 


Reſtitution. This appears by the enacting Clauſe, immediately follow- | 


ing the diveſting Clauſes ; and alſo by another Clauſe in the Inſtruction. 

Thirdly, The ſeveral Perſons and Bodies Politick, mentioned by 
Name in the Act. ; | . 

Thoſe are of ſeveral Sorts; ſome that were reſtored to their old Titles 

Eſtates, others that obtained new ones. 

Firſt, Thoſe that were reſtored to their old Eſtates, and thoſe by 
the firſt A&, were not obliged to claim, becauſe they were not obliged 
to make out their Innocence, ſince they were declared innocent by Act 
of Parliament, nor were they obliged to make out any Title to their 
Eſtates, becauſe they claimed by their old Title, to which they were 
remitted, and not by any new Grant from the King, and ſuch were the 
Archbiſhop, Biſhop, Deans, Duke of Ormond, and others. 

But here a Diſtinction was made; for my. Lord Clanrickard, and 
ſeveral other Papiſts reſtored by Name in the Act of Parliament, en- 
tered into more Lands than they were entitled to, and therefore ſuch 
Perſons, who claiming under ſuch Clauſes, were by the A& of Expla- 
nation, to make out their Title to the ſeveral Parcels of Lands they 
claimed before the Commiſſioners, for the Execution of the AR, within 
ſuch Time as ſhould be by them limited, or in Default thereof, to for- 
feit two Years Value of the Lands in their Poſſeſſion reſpectively, 

Secondly, As to thoſe particularly named in the Act, they were to 
begin new Titles, their Clauſes are in Confirmation of Letters Patent, 
granted from the King, and then the Particulars of the Eftate granted, 
appeared in the Patent, as in Sir George Lane's Clauſe 565, or elſe the 
Particulars of the Lands were mentioned in the Act of Parliament, as in 


Sir Robert Southwell's Clauſe 568, 569, and in theſe Caſes, there was no 


7 fo claim, becauſe they had Title by Letters Patent, or by the 
itſelf. 

So in the Duke of York's Clauſe, there ſeemed no Occafion to claim, 
which veſts the Lands of the Regicides in the Duke of Turk, and the 
Reaſon is, becauſe by the Inſtructions, it appeared that thoſe Lands 
were aſcertained hy a Certificate, returned by the Commiſſioners into 
the Exchequer ; for it appears by Inſtructions, that the Commiſſioners 
were to return a Particular of their Eſtates in the Exchequer, upon 
their firſt Sitting to do Buſineſs ; and here no Reprizable Perſons were 
- Pollen, for the Regicides were in Poſſeſſion, who were forfeiting 

erſons. 

But in all other Caſes, I take it, where the Perſons were to begin 2 
new Title from the Crown, and there are only general Words in the 
AR of Parliament, there they ought to claim, uſe the Commiſ- 
lioners are to aſcertain the Particulars that are to paſs by ſuch Clauſes, 


I can't fay, but that if an Act of Parliament ſhould in gene- 
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Act; yet ſuch is the Wiſdom of the Legiſlature, that where Pröper- 
ty is concerned, the Statutes do never grant Eſtates and Intere 
without aſcertaining them in the Ads themſelves, or without ſettling 
ſome Means, whereby they may be reduced to a Certainty, for ſuch 
Act would breed Confuſion, inſtead of a certain Diſtinction and Settle- 
ment of Property. | | 

When thele Perſons that were particularly named in the Act, entered 
into their ſeveral Eſtates, thoſe Adventurers and Soldiers that were poſ- 
ſeſſed of them and ouſted, were reprized, and thele being favoured of 
the King, they eaſily obtained, that ſuch as were ouſted by their Claim, 
ſhould be immediately repriſed ; and therefore we find, that in the Ad 
of Explanation, thoſe who were removed from the Duke of Ormond's 
Eſtate, and afterward reprized in Catherlough, ſhould retain two Thirds 
of it, were poſleſſed the 7th of May, 1659. g 

And there was ſuch Numbers of thoſe that came in on the Commiſ- 
Goners Stock of Reprizals, ſo many Innocents reſtored, whereby the 
Adventurers and Soldiers were reduced to a Neceſſity of claiming Re- 
prizals, that the Stock of Reprizal fell ſhort, and therefore the Soldier 
and Adventurer were by the At of Explanation, retrenched one Third 
of what was their real due, | 

But it is the perfect Model of that Act of Parliament, that the Sol- 
dier and Adventurer was not to be removed out of what he was in Poſ- 
2 of, for any Reſtitution, till he was duly poſſeſſed of his two 
Thirds; this is provided, both at the Beginning and Ending of the A& 
of Explanation ; after this Retrenchment, there ſeems to be Room 
made for every Body, in Purſuance of the Act of Explanation ; for by 
this Act, if an Innocent claimed more than was his due, the Adventurer 
or Soldier in Poſſeſſion, had it in his Election, either to give it up to 
the Claimant, and have Recourſe to the Stock of Reprizals, or chooſe 
it as Lot, and try it with the Claimant, who was to ſet up no Title, 
but what he had put into his Claim. 

Two Years Time was thought a competent Time, in which all theſe 
Matters ought to be ſettled, and therefore a Clauſe was added to the 
Act of Parliament, that in Caſes which ſhould happen before the Com- 
miſſioners, which were doubtful, and the Act found defective, in Points 
neceſſary for carrying on the intended final Settlement, that the Com- 
miſſioners, or any three of them, might acquaint the Lord Lieutenant 
or Chief Governor and Council, with their Proceedings and Doubts, 
and ſuch Order for Amendment, enlargement of Period, Explanation 
and Direction, as ſhould therein be made by the Lord Lieutenant and 
General Governor, and Council ſhould be as effeRual, as if the fame 
had been inſerted in the Acc. 1 1 

This is the Topſtone and finiſhing of this Building; for it was ap- 
prehended by the Legiſlature, that ſome Time ſhould be given, before 
every Man's Right ſhould be ſettled and adjuſted, and the Lord Lieute- 
nant and Council were armed with a Power to fix every Man 1n his pro- 
per Settlement, ſo that there might never after be any Controverſy or 
Contention about it; and this they've done by theirAnſwer of Reſolution 
of Doubts. Where they've ordered, that where any Certificates of * 
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ters Patents ſhall have been paſſed to Perſons entitled, they ſhall hold 944. 
and enjoy the Land againſt the King, Bodies politick, and all Perſons 
whatſoever, unleſs thoſe whoſe Titles are ſaved in ſuch Certificate. 
Now the Perſons entitled, muſt be underſtood the Soldiers and Adven- 
turers, who by the Act, were entitled to receive Certificates, for other- 
wiſe, the Confirmation would be utterly infignificant, for the Conſtru- 
ion that is made by thoſe who argue for the Defendants, is only, that 
if a Certificate be granted to thoſe that have Right to them, they ſhall 
have Right; whereas the Meaning of the Act, was to make the Certi- 
ficate Final to the Parties, that after they had been retrenched, they 
might never after be diſturbed in that Part, which they enjoyed; but 
if the Conſtruction were, that they were in all Points to be entitled to 
the Certificate, or elſe they were to be open to all other Titles, then it 
would amount to no Confirmation at all ; and this Rule made for the 
final Settlement of all Adventurers and Soldiers, and their Security, 
would come to nothing. "oe" 
Secondly, We come now to the Proviſion for the College, which in 582. 
the Act of Explanation, ſtands thus: 
Provided always, and it is hereby enacted and explained, that no 830. 
Lands whereof the Provoſt, Fellows and Scholars of the College of the 
Holy and undivided Trinity of Queen Elizabeth, near Dublin, were ; 
ſeized in Fee in the Year 1641, and are now in their actual Poſſeſſion, 
nor any Lands held by Virtue of any Grant, Leaſe or Fee-Farm, 
from the ſaid Provoſt, Fellows and Scholars, and forfeited to his Maje- 
ſty, ſhall be diſpoſed by Virtue of this, or the ſaid former Act, but 
that they, and every of them remain, and be in the Provoſt, Fellows 
and Scholars, and their Succeſſors for ever, ſubje& nevertheleſs to the 
Payment of ſuch Quit Rents for the ſaid forfeited Lands, as Adventu- 
rers or Soldiers, by Virtue of this or the former Act, ought to pay, 
any Thing in this or the ſaid former Act, contained to the contrary 
notwithſtanding. 1% 0 bay 
This Clauſe is not only a Clauſe of Reſtitution, but likewiſe of Aug- 
mentation of Revenue to the College, and the Reaſon of Augmentation 
at this Time was, that the Reſtauration had in its Conſequence leſſened 
their Income ; for during the uſurped Power, the College had ſeveral 
Lands given them, which belonged to the Archbiſhop of Dublin, the 
Dean and Chapter of St, Patricłs, and Biſhop of Meath, which by 
the Act of Settlement, were all reſtored to them again, and thetefore. 0,4 
the Lands held of them in Fee Farm, and forfeited to the King, were: 1619. 
granted to them in Compenſation, but whatever was the moving, or C 74 
procuring Cauſe of this Grant, yet it was ſtill a new Grant; and as 
ſuch, it was to be expounded; fo that as to the Lands which were 
held of them in Fee Farm, and forfeited to the Crown, theſe were an 
Augmentation, and Gift from the King, and the College was to begin 
a Title from him, and therefore they were to be paſſed to the College 
by Certificate and Patent, and they are not immediately veſted, in 
College by the Act, *rill they are claimed, nor can they, as it has been 
argued for the Defendants, be immediately executed by the Act in the 
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College, as the Statute which transfers Uſes into Poſſeſſion, and that 
for many Reaſons. | 

Firſt, Becauſe there is no Deſcription of the Land by Quantities, and 
other convenient Certainties, and therefore not being certain in them. 
ſelves, muſt be reduced to Certainty by ſomebody elſe; for it can ne- 
ver be ſuppoſed, the Statute intended to execute the Lands, without 
ſetting out and deſcribing the Particulars of the Lands that were ſo to 
be granted and conveyed. 

Secondly, That which puts this Matter out of Doubt, is the Clauſe 
which obliges the College to paſs a Certificate and Patent; the Words are 
That the Commiſſioners ſhall appoint Books to be made of the Allot- 
* ments of Adventurers and Soldiers, the Augmentation of Biſhops, 
* and Proviſions for the College of Dublin, and on Certificate, under 
* the Hands and Seal of — 2 expreſſing the Names of 
** the Perſons, with convenient Deſcriptions, Denominations and Num- 
ber of Acres, that then the Lord Lieutenant ſhall grant a Patent, 
* without any Letter or Warrant from the King. 

By which Clauſe *tis plain, that the Proviſions, viz. all the Provi- 
ſions of the College muſt be paſſed to them by Certificate and Patent, 
as well as the ſeveral Lots of the Adventurers and Soldiers, and there 
was the ſame Reaſon it ſhould be ſo, becauſe they were to begin a 
Title, and the Right was to paſs out of the Crown to themſelves, and if 
the Commiſſioners were to grant a Certificate, there muſt be a Claim 
before ſuch Commiſſioners, for they could not certifie a Right, till 
they had Notice there was ſuch a Right in them. 

'rdly, There is another Clauſe in the Statute, that ſhews there 
was a Neceſſity that they ſhould claim, and this is a Clauſe that ſtands 
ſubſequent to the College Clauſe, viz. provided nevertheleſs that no 
reprizable Soldier, Adventurer or Officer, ſhewing before the 5th of 
Fune, 1659, or Proteſtant Purchaſor in Connaught and Clare be re- 
moved out of any Part of the Premiſſes, which they are to have by 
this Act, before de reprized for the ſame, according to the ſaid 
Statute and indeed, it is the whole Plan of the Act of Explanation, 
that the reprizable Perſon was to be actually reprized, before he was to 
be removed to make Room for any Perſon that was to be reſtored; ſo 
that this Perſon being in Poſſe ſſion of the Lands, belonging to the Col- 
lege, was not to give up any, till ſuch Time as he was reſtored to 
other Lands; and therefore the College muſt needs claim before the 
Commiſſioners, otherwiſe, it was only keeping, during the Time they 
were to claim, and then they would ouft the Perſon in Poſſeſſion, with- 
out any Claim at all, which is contrary to the whole Deſign and Te- 


nor of the Act of Parliament. 
Fourthly, This was the contemporary Expoſition of the Act of Par- 


Fament; becauſe they did actually claim in Purſuance of the Act, and 


theſe Claims have been read to the Court, and theſe can't be ſaid to be 
er abundanti cautela, fince the Words of the Law require that a Certi- 
ficate and Patent ſhould be paſſed of them. 

But thoſe who have argued for the Defendants, have very much re- 
lyed, "that ſince the Words ef the Act are, That no Land held by 
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« Virtue of any Grant, Fee Farm, or Leaſe from the College, and for- 
@ eite to his Maieſty, ſhall be difpoſed of by Virtue of thele Ads, but 
« ſhould be and remain to them for ever, any Thing in this Act to the con- 
« trary, notwithſtanding ;” That therefore every Diſpoſition of theſe Col - 
lege Lands by the Commiſſioners, is abſolutely void; that the Com- 
miſſioners had no Power to diſpoſe ; that what they did was coram non 
judice, and that this Clauſe is to be conſtrued, as the non obſtante in 
Patents, and as an Exemption; and the Lands contained in this Clauſe, 
are out of the Power of the Commiſſioners. | 

It is very true, that if the Commiſſioners had no Power over thoſe 
Lands, by Virtue of this Clauſe, and that their Diſpoſition was void, 
then no Confirmation can operate, to make a void Clauſe good, not 
would the Plaintiff have been within the Reſolution of Doubts, if what 
the Commiſſioners had done was coram non judice. 

But the Commiſſioners have Power over the Land granted to the 
College, and this appears plainly from what has been ſaid already. 

Firſt, Becauſe the Commiſſioners had a Power to declare whether 
the Lands had been forfeited or not, for they were to declare whether 
the Perſons that held of the College were innocent or not, and if this 
Clauſe was to be conſtrued as an Exception out of their Power, then 
they would make no Declaration of the Nocency or Innocency of the 
Perſons holding the Lands, and conſequently the College could have no 
Title, for they derive Title by the Attainder or Outlawry of Fitzgerald 
for High Treaſon, for they've ſet out the Inquiſition, though they ſay 
he is guilty per inquiſitionem, and the Title they ſet upon this Record is, 
by the Declaration of Nocency, by the Commiſſioners ſet forth in the 
Plaintiff 's Title, ſo that if the Declaration be void, the College can 
have no Title, which concludes plainly, theſe Lands are not out of 
the Verge or Power of the Conimiſſioners. Re ot” 

Secondly, If this was an Exemption of the Lands out of the Power 
of the Commiſſioners, they would have no Authority to reprize ſuch 
Adventurers and Soldiers, as were turned out by Virtue of this Clauſe; 
and by the Clauſe 884, ſuch Adventurer and Soldier was not to be re- 
moved, *till he was reprized ; ſo that to make ſuch Conſtruction on this 
Clauſe, as if it extended to exempt the Lands, would be to conſtrue 
* a Manner, that would make it inconſiſtent with that Part of the 

ct. 

If then the College ought to claim, then by tlie Clauſe 342, 543, 
they are debarred by their own Non-claim; and if the Certificate was 
not. void, but only voidable by the Clauſe of the College, then by the 
Clauſe 540, but more eſpecially by the Act for Reſolution of Doubts, 
ſuch Certificate is confirmed againſt all Perſons, and Bodies Politick. 

Thirdly, There is no Doubt but the A& of Reſolution of Doubts, 
confirms the Certificate againſt the Claim of any irinocent Perſon, that 
is not exprefly mentioned within the Certificate, and the Clauſe for 
the Innocent js much ſtronger penh'd, than that for the College; the 
Words are,“ That this Act, or any z contained, ſnall not veſt 
or be underſtood, or conſtrued to veſt iti their Majeſties, their Heirs 
and Succeſſors, or otherwiſe to prejudice or take away any Eftzte from 
« wy 
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* any innocent Papiſts, their innocent Heirs, Executors or Adminiſtra- 
tors,“ and yet the confirming Clauſe ſets up the Certificate againſt 
their Title, if they be not expreſly mentioned in ſuch Certificates, 
Now the Words in the Innocents Clauſe, That they ſhall not veſt, are 
much ſtronger than the Words in the College Clauſe ; that they ſhall not 
be diſpoſed of the Innocents, is a Clauſe of Reſtitution to the Land. to 
which the King had no Title by forfeiture; the College Clauſe is a new 
Grant of Lands under a Forfeiture; if therefore by the Reſolution of 
Doubts, the Perſon that claims by Certificate, is to hold againſt the 
Title of the Innocent, he ought to hold againſt the Title of the Col- 
lege, where 'tis not mentioned in the Certificate. | 
Io conſider the Conſequences of this Doctrine, if this Certificate 
ſhould be adjudged void. 

And this Twofold. 

Firſt, That the Adventurer and Soldier would be perfeRly ſtripp'd 

of his Inheritance, becauſe he could not be reprized, which were to de- 
ſtroy the Title of a Perſon who was a Purchaſor for valuable Conſidera- 
tion, under ſeveral Acts of Parliament, wherein by thoſe Acts he was 
entitled to a Relief, and where he had likewiſe paid an half Years 
Rent for the King's Royal Bounty, which went towards the Charges of 
the Act, and likewiſe one Penny per Acre to the Commiſſioners and 
Sub-Commiſſioners, for ſettling the Act, and likewiſe retrenched by 
the Act of Explanation, one Third of his real Due, and by the Terms 
of that Act, were not to be removed, till he was reprized ; now if 
after all, this Conſtruction of the Defendants were to take Place, after 
all theſe Payments and Deductions, he would be turned out without 
any Satisfaction at all, whereas the College only ſuffers by their own 
Laches and Negligence, where they ought to claim. 

Secondly, The laſt and moſt terrible Conſequence of all, if this Cer- 
tificate ſhould be adjudged void, is, that 1t would introduce an Uncer- 
tainty of Property, through the whole Kingdom : That which 1s the pre- 
ſent Happineſs of the Kingdom of Ireland is, that after all the Revolu- 
tions and Changes, which have been in their Property, they are now 
come to ſo firm and laſting a Foundation, that it is to be hoped, will 
never be ſhaken ; and the very Baſis of this Eſtabliſhment, is this Cer- 
tificate and Patent; this 1s the Beginning of every Man's Title; Men 

have no Deeds nor Evidences higher to ſhew, whole Eſtate it was before 
| the Date of the Certificate, | 

I take it therefore, that theſe Laws of Settlement and Explanation, 
are to be conſtrued according to the Intent of the Legiſlature, for the 
Quiet of the Kingdom; and always liberally to be expounded to the Set- 
tlement of Perſons intereſted, and 'twill be a very dangerous Thing to 
the Peace of the Kingdom, if the Certificate and Patent ſhould in any 
Caſe whatſoever, be conſtrued to be coram non judice. 

I ſhould have all manner of Tenderneſs for the Right of the College; 
they are Nurſeries of Religion and Learning, and therefore all Dona- 
tions for Increaſe, and Augmentation of their Revenue, are to be liberally 
expounded : But I dare not make ſuch an Expoſition in Behalf of the 


College, as would let in a general Uncertainty into the Property * 70 
3 | : who 
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le Kinodom : and if I ſhould adjudge the Certificate and Patent to "I. 
_—_ dont know what would be the Conſequence of ſuch a Judg- 
ment; how many other Certificates and Patents may be contrary to the 
Direction of the Act, is what no Man living can foreſee, and if any Per- 
fon ſhould meet with Succeſs on ſuch a Queſtion as this, and receive 
a Judgment in his Favour, that a Certificate and a Patent are void, it 
would beget infinite Queſtions on other Certificates and Patents, and fo 
by Degrees, the whole Act of Parliament would be unravelled ; on 
Statutes that are made for quieting the Kingdom, ſuch Reſolutions are 
to be made, as tend to the Peace of the Nation; and tis better the 
Non-· clai mant ſhould loſe the Right he would have had, if he had 
claimed, than a general Uncertainty ſnould have been made in Property, 
by the Negligence and Laches of thoſe who have not claimed. | 

It is a general Rule of Judgment, that a Miſchief ſhould rather be 
admitted, than an Inconvenience ; it is only a Miſchief to the Defen- 
dants, if their Right be barred by their own Laches 1n not claiming, 
but it will be an Inconvenience to the whole Kingdom, if the Certifi- 
cates and Patents, (under which the Titles, Purchaſes and Settlements of 
this Kingdom ſhould ſtand,) ſhall be adjudged void, and coram non judice, 
wherefore I think Judgment ſhould be given for the Plaintiff; | 


Pepeys verſus Crereton. 


HIS is an Action on the Caſe on a Promiſſory Note, whereby 
the Defendant promiſes to pay the Plaintiff 23 l. at the Day of 
the Marriage of the Defendant, or the Day of his Death. 

So there is a ſecond Count or a Promiſe, to pay 23 J. to the Plain- 
tiff, at the Defendant's Day of Marriage, or Day of Death; the Plain- 
tiff N that the Defendant married Lucy Grave, whereby the Action 
accrued. | 

The Defendant demurs generally. 

The Plaintiff joins. | | 3 ; 

To this Declaration, it has heen objected, that there being two Days 
of Payment mentioned, viz. the Day of Marriage, and the Day of 
Death ; and the Defendant being to do the firſt A&, that is to pay the 
Money, that he, according to the Caſe of Sir Rowland Hayward, has 2 Co. 35; 
his Election, which of the Times he will make the Payment. 

But I think in this Caſe, the Defendant has no Election, but muſt 
pay the Money on his Marriage; for Sir Rowland Hayward's Caſe, and 
all Caſes upon Bonds and Promiſes, turn upon this general Rule, that 
all Contracts are to be taken according to the Intent of the Parties ex- 
preſſed by their own Words, and if there be any Doubt in the Senſe 
of theſe Words, ſuch Interpretation muſt be made, as is moſt ſtrong 
againſt the Grantor or Obl bad. that he may not by the obſcure wording 
of the Contra&, find Means to evade and elude it. : 

Therefore, if a Man grants a Rent of 201. or a Robe to one and his 
Heirs the Grantor ſhall have the Election, for he is the firſt Agent, 
by the Delivery of one, or the hs a of the other, vis. he having 
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by his Contract undertaken to do one Act or the other, he has ſtill left 
it in his Election to chuſe which he will do; but if a Man grants a 
Rent- Charge to another, out of his Lands, tis but one Act to be done 
and the Grantee hath two Remedies, either by Way of Diſtreſs, or 
Writ of Annuity; for the Grantor having granted it, he has charged 
his Perſon, and having granted it out of his Lands, he has charged his 
Lands alſo; and having thus granted two Remedies, it muſt be in the 
Election of the Grantee, who is to have the Benefit of theſe Remedies 
which he will have. | : 

Ploud 172. So in the Caſe of Hill and Grange, if a Man makes a Leaſe for Years 
and reſerves a Rent payable at Michaelmas and Lady-Day, and there is a 
Condition, that if the Rent reſerved be behind, and unpaid at the 
{aid Feaſts, and 10 Days after, that then the Leſſor ſhall re-enter ; the 
Conſtruction of ſuch Leaſes has been, that the Rent is due at the 
Day, ſo that the Leſſor may deſtrain for it; but to ſave the Condition, 
the Leſſee may tender at the laſt of the 10 Days, becauſe thoſe are Days 
of Grace, given by the Condition, that the Leſſee may ſave his Eſtate 
by the Tender; and therefore if he tender at the laſt of the 10 Days, 

It is ſufficient, and that is likewiſe the Day for the Leſſor to demand 
the Rent, in Order to have Advantage of the Condition broken. 

1 Vent. 38. In the Caſe of Reſvill and Coates, the Condition of the Bond was, 
that the Obligor ſhould bring the Son and Daughter of F. &. at their 
full Age, to give ſuch Releaſes as a third Perſon ſhould require; the 
Defendant pleads, that the Son is alive, and under Age, to which the 
Plaintiff demurs, and the Demurer allowed ; for the Force of the Bond 
is not ſuſpended, till they are both of Age; becauſe tis to be taken 
not conjunctively, but reſpectively and diſtributively ; for the Obligor 
undertakes, that the Daughter ſhall releaſe at her full Age, as well as 
the Son, and if ſhe does not, the Condition 1s broken. 

And ſo univerſally, when any Perſon undertakes to pay Money on 
two ſeveral Contingences, the natural Senſe of ſuch Contract is, that he 

| muſt pay it at either of the ſaid Contingences for the putting in, that 
he ſhall pay at the one or other, is for the Benefit of the Obligee or Pro- 
miſee, that he may have his Money at any of the Contingences happen- 
ing; and this is the Genuine Signification of thoſe Words, and likewiſe, 
that which is ſtrongeſt againſt the Promiſor or Obligor; for if he would 
have the Payment ſuſpended by both the Contingences, the Promiſor 
or Obligor muſt take Care in expreſs Words to limit the Payment af- 
ter the — of both Contingences, and there is an expreſs Reſolu- 

x Lev. 54, tion in the Caſe of Sayer and Gleane, in Debt on an Obligation; that 

55. if a dhip put to Sea, and either the Goods or the Obligor came ſafe, he 

ſhould pay ſuch a Sum over and above the Uſe allowed by the Statute 
the Defendants plead, that the Obligor died before he returned, and it 
was objected, that the Defendant had an Election to pay, at which of 
the Contingences he would; and therefore the Executors of the Obligor 
were excuſed, becauſe their Teſtator never returned ſafe; but 'twas 
reſolved, that the Law ſupplies the Words 2ꝛc ich ſbould firſt happen, and 
no Prejudice to the Executors of the Obligor, becauſe it was the Senſe 
of ſuch Contract, that Payment ſhould ariſe on either of the Contin- 
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But it is much ſtronger in this Caſe, becauſe the Promiſe is to pay 
at the Day of Marriage, or Day of Death; now if the Payment were 
not to be made at the Day of Marriage, that Part of the Promiſe were 
vain and idle to no Purpoſe; for ſince tis certain all muſt die, the put- 
ting into the Contract the Day of Marriage, would be altogether inſigni- 
ficant, fince according to the Defendant's Expoſition, the Payment could 
not be made on the Day of the Marriage of the Defendant, but muſt 
wait *till the Time of his Death; and therefore Judgment muſt be for 


the Plaintiff, 


Fitz-Patrick verſus Strong & al. 


I Debt upon a Bond, the Defendant craves Oyer of the Condition, which 
was, that if we the above bound Fohn Strong and Patrick Strong, 
or either of us, any or either of our Heirs, Executors or Adminiſtra- 
tors, do well and truly pay to the above-· named Laurence Fit. Patrick, 
his Executors, Adminiſtrators and Aſſigns, all Sum or Sums of Money 
which ſhall appear to be due upon a fair Account ſtated, on account of 
Rent, or Arrears of Rent, due the firſt Day of May laſt, at or before 
the firſt Day of November next enſuing the Date hereof, then the above 


Obligation to be void, 
The Defendants plead, that on the firſt Day of November then next 


enſuing, the Date of the Obligation, viz. 4 die Nov. 1709 at Dublin, 


in the Pariſh of St. Michael, in the Ward of St. Michael, they paid to 
the Plaintiff all ſuch Sum and Sums of Money, which then appeared to 
be due on a juſt Account ſtated, on the Account of Rent or Arrears of 
Rent due on the firſt Day of May, in the Year aforeſaid. 


To this the Plaintiff demurs, and ſhews for ſpecial Cauſe, that the 


Defendants had not ſhewn — particular or certain Sum of Money that 
they had paid to the Plaintiff, nor what was the Value of the Rent, or 
Arrears of Rent, due the firſt of May. 

The Defendants join in Demurrer, & judicium Que” 4 

It is here to be conſidered, in what Caſes the Defendant may follow 
the general Words of the Condition, and where he muſt plead particu- 
by v. as to make a Bar, that is Subſtantive and Traverſable by the 

ntl 

The general Rule is, that every Bar being a Confeſſion, and Avoid- 
ance of the Plaintiff's Action, muſt be Subſtantive and certain, with an 
Avoidance of the Plaintiff's Demands, which he may traverſe, and 
thereon go to the Iſſue; becauſe the Declaration of the Defendant ſtands 
confeſſed, as far as it is not avoided by the Defendant, as the Obligation 
in the Penal Sum in this Caſe ſtands confeſſed, unleſs the Defendant 
ſhews ſome other leſs certain Sum contained in the Condition, and by 
him paid in Avoidance of it. | 

But there are Caſes in which the Defendant may plead a Performance, 
according to the generality of the Condition, and it ſhall come on the 
Plaintiff's Part to aſſign a Breach, and thele are, | 


Firſt, 
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and therefore in this Caſe, the Modern Lawyers have relaxed the an- 


Firſt, Where the Bar is in the Negative, there tis impoflible for . 
Punk to 180 to an Iſſue, for a Negative can't be — gar — 
the Plaintiff muſt aſſign a Breach, by replying in the Affirmative on 
which the Iſſue may be properly taken; as if a Condition of a Bond is 

nat the Defendant ſhould not deliver Poſſeſſion to any Perſon but to 
Ni Leffor, or to ſuch Perſons as him lawfully evicted; the Defendant 
Pleads, he did not deliver the Poſſeſſion to any but fuch as him lawfully 
evided ; here it comes on the Plaintiff's Side, to aſſign a Breach, and 
ſhew, that he delivered the Poſſeſſion to ſome Perſon that had not law- 
fully evicted him, becauſe the Condition being in the Negative, the De- 
fendant's Plea muſt neceſſarily be in the Negative alſo; and the Plaintiff 
to aſſign a Breach, muſt aſſign a Fact directly oppoſite to ſuch Negative Con- 
dition, 1 Lev. 83. Pullen verſus Nicholas; ſo if an Obligation be to per- 
form an Award, and the Defendant pleads no Award made, *tis not ſuf- 
ficient for the Plaintiff to ſhew an Award made in his Replication, un- 
leſs he ſhews alſo a Breach, becauſe the Defendant's Plea 1s in the Ne- 
gative, and the Plaintiff, by replying in the Affirmative, does not ſhew 
the Obligation to be broke, for the ing ſuch an Award, leaves it in 
certain, whether it was performed or not; and his having ſhewn that 
there was an Award ſubſiſting, does not make it appear that he was enti- 
tled to the Money, unleſs he alſo ſhews that Award to be broken, Hayman 
verſus Gerrard, Saund. 102. the Condition of a Bond was, that the Ob- 
ligor ſhould render an Account of the Goods of William Narrel, deceas'd, 
which came to his Hands, and make an equal Dividend between him and 
the Obligee ; the Defendant pleads, no Goods came to his Hands, the 
Plaintiff muſt reply what Goods came to his Hands, and over that, aſ- 
ſign the Breach that he did not account for them, becauſe the Plaintiff 
by replying the Goods came to the Defendant's Hands, leaves it on his 
own ſhewing indifferent to the Court, whether he be entitled to the 
Penalty of the Obligation or not, unleſs he goes over and ſhews, that 
the Defendant did neither account nor divide them. 

Secondly, Where the Condition refers to a Multitude of Particulars, 
which may never be brought to Iſſue by the Parties; there ttis ſuffi- 
cient for the Defendant to — in general, and it lies on the Plaintiff, 
by way of Replication to aflign a Breach, becauſe for the Defendant in 
his Plea to deſcend to that great Variety of Particulars, would over- 
charge the Record to no Purpoſe, and would tend to intangle the Defen- 
dant, who would fail, if he miſtook in pleading any of them; whereas 
the Plaintiff, by chooſing out of that Variety that ſingular Matter, by 
which the Condition is broken, brings it to one proper ſingle Iſſue 


cient Rules of pleading, which required the Bar to be ſufficient and ſub- 
ſtantive, and in uch Cites, ae required the Defendant to follow 
the generality of the Words of the Condition, without deſcending to 
Particulars. 

Thus anciently, where the Bond was for Performance of Covenants, 
they held it neceſſary to demand Oyer of the Condition, and likewiſe 
of the Covenants, and to plead particularly the Performance of each of 


them, 26 Hen. 8. 5. but this was found to be very W 
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ſe this over- loaded the Proceedings with a Recital of all the Cove- 
ks and exhibiting to the Court a Performance of each of them, 
whereas one might be in Controverſy between the Parties, and if one 
only were broken, 'twas as ſufficient and effectual for the Recovery of 
the Penalty, as if there had been a Breach of them all; and therefore 
it was thought much more convenient, that the Defendant ſhould plead 
a general Performance, and the Plaintiff ſhould aſſign a Breach in ſuch 
particular Covenant, as he inſiſted on to be broken. 

But this Rule touching the Proceedings in general, fails in theſe four 
Particulars : ; 

Firſt, Where ſome of the Covenants are in the Negative, for a Nega- 
tive can't be ſaid to be performed in a proper literal Senſe, (though the 
not doing, may improperly be called a Performance) and therefor. on a 
ſpecial Demurrer, the Defendant's Plea would be bad; aliter on a gene- 
ral Demurrer, 1 Leon. 311 Go. Elig. 232. 8 Co. 132 

Secondly, Where ſome of the Covenants are in the Disjunctive, there 
the Defendant can't plead Performance generally, becauſe both the Al- 
ternatives are not to be performed, and by pleading Performance ge- 
nerally, he does not ſhew in certain, which is performed by him, and 
therefore this is bad on a ſpecial Demurrer, which thews the Want of that 
Certainty ; but where the Plaintiff does not demur for want of ſuch 
Certainty, it ſhall be intended, that the Defendant performed one of 
them, and therefore good enough, | 

But in both theſe Caſes, where the Covenants are in the Negative, or 
the Disjunctive, and the Defendant pleads Performance generally, and 
the Plaintiff replies and afligns a Breach which is ill aſſigned, and the 
Defendant demurs, the Plaintiff ſhall not take Advantage of this ill 

leading of the Defendant's, becauſe by his Replication, he admits the 
— of all the other Covenants, but that only where he under- 
takes to aſſign the Breach, 8 Co. 132. Hob. 14, 199. 328 
Thirdly, Where the Covenants are to do a Matter of Law, as to con- 
— an Obligation, ratifie or to confirm, & c. there it muſt 


— 


107. 


are Judges of the Law, and not to a Jury who are Judges of the Fact 1 Leo. 297. 
only, 1 Leon. 172. Dyer 229. 1 | 1 Vent. 99. 
Fourthly, Where the Covenants are Matters of Record, becauſe that 
muſt appear to be done by the Record, and therefore not to be tryed by 
the Jury on the general Iſſue, whether the Covenants are performed or 
not, Co. Lit. 303. | | „ 
This general Manner of pleading is allowed, not only in Caſe where, 
on a Bond to perform Covenants, the Defendant pleads Conditions per- 
formed; but it obtains in all other Caſes; where the Defendant's Plea 
would be overcharged with uſeleſs Matter, by deſcending to Particu- 
lars; and by following the general Words of the Condition, the Plain- 
uff can properly draw it to a ſingle Point, by aſſigning a Breach; as if the 
Condition be, that the Defendant at.all Times, and at Requeſt, ſhall de- 
liver the Fat and Tallow of all the Beaſts, ec.'the Plaintiff muſt reply 
and aſſign a particular Time when he did not deliver it; for if the 
Ttt Pleadings 
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Pleadings were not ſo contrived, as to purſue the Covenants, the Defer. 
dant would be obliged to fill the Pleadings with Multitudes of uſcleſ 
Deliveries, which might not be controverted by the Plaintiff, whereas 
the Plaintiff by aſſigning a particular Breach in the Non-delivery at an 
one Time, may bring the whole Matter in Queſtion, Co, Eliz. 749 7 

Here likewile there is another ſubdiſtinction, viz. when the Condi- 

tion conſiſts of Matters to be done, that lye within his own Knowledge 
for there, though they conſiſt of great Variety, yet he can't plead e. 
nerally, but muſt ſnew the particular Performance of all Matters in of 
Plea, as if the Condition was, that the Defendant, Bailiff of the Plain- 
tiff 's Manor, ſhould render an Account of all the Rents of the Manor 
he has received, before ſuch a Day ; there, if the Defendant plead he has 
accounted for all the Sums before ſuch a Day, tis ill, but he muſt ſhew 
the particular Sums, becauſe it lies within his own Knowledge onl 
Cro, El. 749. Saunds and Malverer. So if the Condition be, that the 
Defendant ſhould deliver Briefs to all Churches within ſuch a Time 
and ſhould collect the Money given upon them, and ſhould deliver it 
over to the Plaintiff; there the Defendant can't plead generally, that he 
has delivered the Briefs, collected the Money, and delivered it over to 
the Plaintiff, but he muſt particularly ſhew what Briefs were delivered, 
what Sums were collected, and that he delivered them over to the Plain- 
tiff, becauſe ſuch particular Facts lie within his own Knowledge only, 
1 Sid. 215. Woodcock's Caſe, 

The Rule is non ſunt Longa quibus nihil eft quod demere poſſis, and 
therefore the Length of the ts Plea is unavoidable, where tis 
impoſſible to make it ſhorter ; but where it lies as well on the Know- 
ledge of the Plaintiff as the Defendant, there the unneceſſary Prolixity 
is avoided, if the Defendant pleads generally, according to the Words of 
the Condition, and it comes on the Plaintiff's Part to aſſign a Breach. 

But where there 1s no ſuch Prolixity in the Defendant's Plea, there 
he can't depart from the Rule, by ſhewing a general Performance, ac- 
cording to the Words of the Condition, but he muſt plead it ſpecially, 
by ſhewing in certain how *tis performed, or elſe he does not plead a 

roper and ſubſtantive Bar, according to the Rule of Law, by which he 
Roald confeſs, and avoid the Plaintift's Declaration; as if the Condition 
be, that the Defendant pay the Plaintiff all Manner of Coſts and Charges 
that F. S. ſhall charge the Plaintiff with, for carrying on a Suit; the 
Defendant pleads he did pay all Manner of Coſts and Charges; this is 
ill, becauſe it relates to one ſingle Point, which may and ought to be 
ſued in certain, in Order that the Plaintiff may take Iſſue on it, 
1 Lutw. 419. Nel. Lutto. 126-7. 

So in the Caſe at Bar, it is not enough for the Defendants to ſay, 
that the Defendants paid to the Plaintiffs all ſuch Sums of Money, 
which then appeared to be due on a juſt Account ſtated ; becauſe he does 
not ſhew any Sum in certain; and not ſhewing what is paid there, 
there is no proper Ifſue for the Jury to try; and therefore ſaying that 
at ſuch a Time, and ſuch a Place, he paid all Sums, is — nothing in 
certain, on which the Plaintiff can deſcend to Iſſue; and therefore the 
Obligation ſtands confeſſed, fince the Defendant does not ſhew rey 
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that it is avoided by the alledging the Payment of any 
TR—_ that roy Condition, i to be paid in Diſcharge of the 
Obligation, and conſequently the Plaintiff's Declaration ſtands good; Et 
ergo judicium pro Quer. : 
Note, Where the Condition of a Bond is to perform Covenants in an 
Indenture, and the Defendant bringing the Indenture into Court, pleads, 
that there are no Covenants, the Plaintiff may 1n his Replication, pray 
that the Indenture may be enrolled, and on ſuch Enrollment, he ſha 


have Judgment on demurrer, becauſe by the Enrollment, it is become 
Part of the Plea, and it appears, that the Defendant on his own Know- 


ledge, has pleaded a falſe Plea, 1 Saund. 3 16. 


Lodge, Leſſee of Ruſſel, verſus Jennings, Vil. 


HIS is an Ejectment, brought by Foſeph Lodge, Leſſee of Jabn 

Ruſſel, againſt Penelope Jennings, and on not guilty pleaded, 
the Jury find, that Samuel Jennings the 11th of May, 1708, made his 
Will, which they recite in hec verbs, in which he gives the Leſſor of 
the Plaintiff all his Real and Perſonal Eſtate; they further find that the 
Will was ſigned, ſealed and publiſhed, and declared by the Teſtator the 
11th of May, 1708, in the Preſence. of Henry Rhodes, a ſubſcribing Wit- 
neſs, who ſigned as a Witneſs to the ſaid Will, in the Teſtator's Pre- 
ſence ; they further find, that the 12th of May, 1708, the ſaid Will 
was ſigned, ſealed and publiſhed by the ſaid Teſtator, in the Preſence 
of Thomas Loupbier and Edward Harmer, other ſubſcribing Witneſles, 
and that bier and Harmer, then ſigned as Witneſſes, in the Preſence 


of the ſaid Teſtatorz they find that 1 — demiſed to Lodge, that 


Lodge entered and was ejected by the 3 they ſay farther, 


that if the ſaid Rhodes, CAE and Harmer, ſubſcribing their Names 


as aforeſaid, are three ſufficient Witneſſes according to the Statute, 
and as the Law requires; and if the ſaid Will ſo proved be a good 
Will in Law, and ſufficient to transfer the Houſe or Tenements, and 
Back-Houſe, &c. to the ſaid Houſe, then they ſay ſhe is guilty; and if 
ward ſaid three Witneſſes are not ſufficient, then they 5 ſhe is not 
* this ſpecial Verdict, there are theſe two Points, viz. 

Firſt, Whether the Leſſor of the Plaintiff has a ſufficient Title, the 
Verdict not finding, that Fennings the Deviſor was ever ſeized or poſ- 
ſeſſed, or died ſeized or poſſeſſed. | | 

Secondly, Whether this be a good Will, within the Statute of Frauds 
and Perjuries. 11. 

As to the firſt, I thinł it is ſufficiently found for the Plaintiff, though 
It be not found that the Teſtator was ever ſeized or poſſeſſed, or died 
ſeized or poſſeſſed, becauſe they find the Defendant is guilty. of Treſ- 

ſs in Caſe this is a good Will, and it is a certain Rule in all ſpecial 

erdifts, that if the Jury find the Point in Iſſue, and only put a ſpe- 
cial Doubt to the Court in Matter of Law, tis à goed Verdid; but if 
they don't find a ſufficient Matter of Fact to bring Light enough 6 the 


— 
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5 Co. 97. 


Nota. 


Cro. Car. 2. 


Court to reſolve that Doubt, then *tis an imperfect Verdict, 
material Iſſue, and a venire facias de novo ſhall be awarded. 

This Rule is founded on clear and evident Reaſon, and undeniable 
Authority. 

It is founded on clear and evident Reaſon, becauſe the Jury are 
Judges of the Fa&, though the Judges are to judge and determine the 
Law ariſing on that Fact; now the Jury being Judges of the Fad 
they in finding the Gift of Action, have taken upon them to find every 
Thing that 1s neceſſary to make the Defendant guilty, if the Point of 
Law be reſolved for the Plaintiff : In finding the Defendant guilty, they 
find every Thing that is material to make him ſo, in Caſe the Doubt of 
the Law in which they are not reſolved, appear tobe for the Plaintiff, and 
the Court can't intend any Thing to the contrary of the finding ; there- 
fore in this Caſe, the Court can't intend the Deviſor was not ſeized, or 
did not die ſeized, for then inſtead of reſolving the Point of Law, they 
would take on them to be Judges of the Fact, which is not their Pro- 
vince: If they ſhould intend that, the Deviſor was not ſeized, or did 
not die ſeized, they muſt intend the Defendant was not guilty, though 
the Doubt of Law was for the Plaintiff, which would be an intend- 
ment againſt the expreſs finding of the Jury, and then the Court, 
who are no Judges of the Fa&, would reſolve againſt the Judgment of 
the Jury, who are Judges of the Fact. 

Again, it is the Nature of a ſpecial Verdi&, that ſome eſpecial Point 
at Law be found; now when that ſpecial Point is removed by the Re- 
ſolutions of the Law, it is as if that were only a general Verdict, and it 
would be abſur'd for the Judges to intend any Thing contrary to ſuch tind- 
ing, and the ſpecial Verdicts are drawn up with a %, i. e. if the ſpecial 
Point at Law be for the Plaintiff, find the Defendant guilty, if for 
the Defendant, not guilty ; and the Judge would not permit the Jury 
to find ſuch ſpecial Verdi, if all Matters neceſſary to come to that 
Point, had not been proved. _ Saul! | 

Szrondly, As to the Authorities; It is reſolved in Godalls Caſe, that 
on a ſpecial Verdict, the Court will never doubt further than the] 
have doubted; the ſame Rule is laid down, Hob. 55, 262. Gro, Car. 45 
2 Roll. Abr. 698. yg. 256 29 1 

In the Caſe of Fairchild and Gaire, in an Action of Treſpaſs, the 
Jury doubted whether a Surrender of a Donative Rectory to the Donor 
was legally good or not, and do not find that the Donor had accepted 
ſuch a Surrender ; yet becauſe the Jury's Doubt was, whether the Sur- 
render was good, and if the Surrender was good, they found for the 
Plaintiff, the Court held, that ſuch Acceptance ſhall be intended, and 
yet the Plaintiff had no Title, unleſs ſuch Surrender was accepted. 

In Ejectment, Caſtle and Hobbs, the Jury find no Title in the Plain- 
tiff but found that Hen. 8. was ſeized and conveyed to the Defendant 
by Patent, which they ſet out in hec verbs, and pray the Diſcretion of 
the Court, touching that Patent : The Court adjudged it a void Patent; 
it was objected that there being no Title found for the Plaintiff, he 
could not recover; but twas reſolved by the Court, that the fole Que- 
ſtion being, Whether the Patent was void, they wou'd intend, the Plain- 
tiff had Title, if the Patent was void, becauſe the Jury had declared 


the Defendant guilty, if that Patent was illegal, bh 
3 


and an im. 
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In Fie&merit. a Will is found, wherein the Teſtator deviſes ſeveral Cro. Jac. 4r. 
Fly Children, in ſeveral Writings, under his Hand arid Seal, ein 
and that his Heir ſhould enjoy in Caſe of Payment, and in Caſe of Non- Molineaus. 
Payment, deviſes over. John his Son and Heir paid, who left Edward 
who conveyed to Bridget the Leſſor of the Plaintiff for Life; there were 
ſeveral Queſtions put to the Court by the Jury, vis. Whether the Will 
was good, or the Entry of the Deviſees lawful without Demand? But 
it was objected, that the Life of Bridger, Leſſor of the Plaintiff, was 
not found, ſo that the Plaintiff had no Title found, but it being on a 
Special Verdi& the Court intended, ſhe was alive. 32h). 2 . 
There is a Reſolution of the ſame Nature in Moor 267, 268. Go. 
El. 238. vis. 


= 
”'S 
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Allen verſus Hill. 


N Eje&ment, ſpecial Verdi& was found, tliat an Eſtate for Life was Ave; This 

deviſed to Agnes, on Condition, that if ſhe departed clearly out of cafe ems ro 
London and dwell in the Country, ſhe ſhould have a Rent, G. They iy cited in 
find that ſhe totaliter departed from London, and went to Milton in arguing the 
Suffolk, and after, the Heir before Entry, and the Executor, releaſe to _— 
Agnes, and afterwards the Heir entered; Queſtion was, Whether this 
Releaſe was good, which depended on this Point of Law? Whether af- 
ter the Condition was broken, the Eſtate was diveſted before an Entry ? 
For if ſo, ſhe was Tenarit at Sufferance, and the Releaſe would not 
enure by Way of Enlargement of her Eſtate. The Judges reſolved, ſhe vid. Cro. 
was only Tenant at Sufferance ; twas then obje&ed, that the Verdict El. 238-9. 
was inſufficient, for the Condition does not appear to have been broken, Chat this 
for it was not found that ſhe dwelt in the Country ; but the Court — to 
was of Opinion, that it muſt be intended ſhe did dwell in the Country, the Purpoſe, 
and conſequently, that the Condition was broke, becauſe the only Point —— ” 
the Jury doubted of was, whether the Eſtate for Life was diveſted out bu the right 
of her without Entry, and whether ſhe had ſuch an Eſtate, as a Re- Point is nor 
leaſe would operate upon. Mes: YET 
But it has been objected, that the Seiſin of the Deviſor, and his dy- 
ing ſeized, can't be by Intendment, and for this, the Caſe of Plumer 
and Whitcot, which has been reported in 1 Vent. 314. 2 Mod. 119. but 
much better in 2 Lev. 158. and 2 Jones, 60. 

The Caſe is this: An Action of Debt is brought againſt Sir Feremy 
Whitcot, as Guardian of the Fleet in Fee, for the Eſcape of Holt, in 
Execution for 2000 J. at the Plaintiff's Suit, out of the Cuſtod y of 
Duckenfield;, to whom Sir Jeremy had granted that Office for his own, 
and two other Lives: On nibil debet, a Special Verdict was found, That 
Sir Feremy was ſeized in Fee of the Office, and made a Grant for three 
Lives to Duc kenſield; that Holt and divers others in Execution for great 
Debts, did eſcape out of the Cuſtody of Duckenfield; and that he being a 
Man of deſperate Circumſtances, ſuffered them to eſcape, and went 
with them; and that Duckenfield, at the Time of the Grant and the 
Commitment of Holt, and of his Eſcape, was inſufficient ; and the 
Queſtion referred was, Whether Feremy Whitcot the Defendant, on the 

Uuu | Statute 
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Wild from the Bench took an Exteption, that the Verdict was 


2 Ro, A5. 699. 


but the Court muſt Judge upon the whole Title; and if J. S. had 


Court; for the Action being on the Statute of Weſt. 2. Cap. 11. which 
ſpondeat Superior So that the 


Statute of Weſt. al quod Reſpondeat Superior, ſhould be obliped +, ,.. 
ſwer this 2 And this having bein derer Times argued 22 
cienlty found, becauſe it did not find Duckenfield inſufficient 7 
Time of the Action brought; and on that Exception, a venire fac de 
nouo was awarded. | 1 %% | 

But this Caſe, which I admit to be Law, does not impugn the Dodrine 
T have laid down; for in this Caſe there was not a ſufficient finding, 
but it comes within the ſecond Branch of the Diſtinction. For here js 
not ſufficient found to bring the Matter of Law in Judgment before the 


ſays, Si Cuſtos Gaole non habet — quod Fuſticietur, vel unde ſolvat Ne- 
iſt of the Fact, from whence the Point 
of Law did ariſe, is tlie Inſufficiency of the inferior Gaoler at the Time 
of the Action brought, for othetwiſt no Action lay againſt the Superior. 
So that the very Fact is not found that brings the Queſtion touching 
the Law before the Court; but this no Way contradicts the Rule al- 
ready mentioned, touching Special Verdicts, nor in the leaſt influences 
the Reſolution of this Court. For here all Fa&s are found that create 
any Doubt, touching the Legality of the Will, and therefore the 
Court can't receive any Doubt on any Thing that is the Matter found, 
as touching the Deviſors being ſeized, or dying ſeized. / 
So is the Caſe in Ro. Ab. Tit. Tryal in Ejeciment. The Jury find 
a ſpecial Verdi, The F. S. was ſeized of the Mannor of D. in his 
Demeſne, as of Fee; in which Mannor there was a Copy-holder, 
who did waſte, by cutting an Oak; and that J. S. the Leſſor of the 
Plaintiff, being his Couſin and Heir, entered on the Place where, Gr. 
for the Forfeiture, and was ſeiſed in his Demeſne, as of Fee, and con- 
clude ſi ſuper totam materiam, he had Title; they find the Defendant, 
Guilty ; if not, they find him Not Guilty. This was judged to be an 
imperfe& Verdict, becauſe here is no eſpecial Doubt left to the Court ; 


aliened, the Forfeiture had been diſpenſed with : And if the Leſſor of 
the Plaintiff had repurchaſed from the Alienee, he would have no 
Eſtate, by Reaſon of the Forfeiture, though he had been Couſin and 
Heir to J. & ſo that the very Giſt of the Plaintiff's Title in this Caſe, 
is the Continuance of the Seiſin of J. & and the Diſcent of the Manor 
to the Leſſor of the Plaintiff. | 

So in the ſame Page, Pl. 11. in Ejectment, by the Leſſee of the Col- 
lege: The Jury find a ſpecial Verdi&, that the College made a Leaſe 
to A. upon Condition, and find a ſpecial Matter in Law, where the 
Condition was broken, and find that the Bailiff entered and leaſed to the 
Plaintiffs, and did not find that the Bailiff had any Deed from the Col- 
lege. This is an imperfect Verdict, for here likewiſe the Jury doubted 
ſuper totam materiam; and the very Gift of the Action is, Whether the 
Condition is broken or not; which Condition giving the Plaintiff a 
Right of Entry, it can never appear to the Court that there was any 


Breach, unleſs there be an Entry for that Condition ; and a Cor ** 
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non can't make a Bailiff without a Deed, and therefore the Bailiff with- 
out a Deed, can't enter for the Condition broken. 

And the ſame Rule holds likewiſe in the Caſe of Gimblet and Sandi, if Cre. car. 391. 

Ejectment, where a ſpecial Verdict was found, that Humphry Martin 
was ſeized in Fee, and made a Settlement to the Uſe of himſelf for 
Life; and then to his Wife for Life; and then to his Son Jahn Mar- 
tin, and the Heirs of his Body laufully begotten: And afterwards, 
Humpbry Martin enfeoffed John Smith with Warranty, who enfeoffed 
Smith with Warranty, who enfeoffed Baſkervill, the Leſſor of the 
Plaintiff. + Fobn Martin was the only Son of Humphry by that Marriage, 
& ſuper totam materiam, if the Plaintiff had Title. They found for 
the Plaintiff, Now: here the Court would not intend — Martin to 
be Heir, for that is the very Giſt of the Fact, and is abſolutely neceſſary 
to bring the Doubt before the Court. For if Humpbry had a Son by a 
former Wife, then the collateral Warranty would not defcend upon 
John to bar him. A * Ba 

So that this is the Queſtion of Fact left undetermined by the Jury, 
which is perfectly neceſſary to form the Reſolution of Law thereupon, 
and being not found, it is an imperfect Verdict; for it does not ſettle ſuch 
2 Fact as the Court can determine a Matter of Law upon. | Ot £9 

But in this Caſe every Thing is ſettled to reſolve our Doubt, whether the 
Will be legally executed ot not, for the Doubt is not touching the Title 
of Fennings the Deviſor to make the Will, but whether he has actually 
made an effectual Will within the Statute, by executing it in the Manner 
they have found; and therefore the Seiſin, or dying ſeized of the De- 
viſor is out of the Caſe. 1 8 day 

We come now to the ſecond Point, viz. Whether this be a good 24 Point. 
Will, according to the Solemnities' required by the Statute of Frauds 
and Perjuries : The Words are: And be it further enacted by the 
Authority aforeſaid, that from and after the ſaid Feaſt Day of the 
Nativity of Fobn the el 1696, all Deviſes and jd of any 7* Culiclas, 
Lands, Tenements, or Hereditaments, deviſable, either by Force of 
<* the Statute of Wills, or by this Statute, or by Force of the Cuſtom of 
© any — or any other particular Cuſtom, ſhall be in Writing. 
and ſigned by the Party ſo deviſing the ſame, or by ſome other Perſon 
in his Preſence, and by his expreſs Directions, and ſhall be atteſted 
and ſubſcribed in the Preſence of the ſaid Deviſor, by three or more 
4 credible Witneſſes, or elſe ſhall be void and of none Effect. 

The better to conſider this Matter, we will conſider what was the In- 
convenience the Statute defign'd to prevent; and for this I would look 
back, to know how the Law ſtood before the Statute, and then conſider 
the Solemnities the Statute has added. 

At Common Law there was no ſuch Thing as a Will of Lands; and in This Boi: 
this, the Rule of Pro of theſe Kingdoms) which as Coke ſays in his Cms aury. 
firſt Inſtitute, was feudall, and not allodiall) agrees with all the foreign — "Doomſ- 
Feudiſts, Lib. 1. Feudorum Title, &. Filius ſuccedent Filii, vel nepotes ex 4ay-Book, 
Tilio nulla Ordinatione defini in feodo manente vel alente, &. Goo fri- MY 
dus Gloſs. And all the Feudiſts agree, that there could be no Legacy 
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nor Teſtament of them; and the Reaſon is the ſame in their and our 

Law; for all feudal Lands paſs by Feoffment, with Livery of Seifin, 
which they called Inveſtiture, and was done in a ſolemn Manner in the 
County; and the Heir coming in by the Words of the Feoffment, it 
prevented all Diſpoſitions by Deviſe, and in the Feudum Nobile. or 
Knights-Service Tenure, the Body and Lands of the Heir was in Ward 
to the feudal Lord, for his Education to Arms, and therefore no Dir. 

ion by Will was admitted to his Prejudice. 

That which altered this Law firſt in England, was the Feoffment, to 
Uſes which were firſt invented to elude the Statute of Mormmain, and 
then applied to ſeveral other Purpoſes ; and when they diſtinguiſhed 
the Uſe from the Propriety, they reſolved, That the Uſe was deviſa- 
ble, as we ſee Bro, Feoffment, to Uſes, 337. 1 C 123. But when the 
Statute 27 H. 8. in England, had transferred Uſes into Poſſeſſion, there 
aroſe this Inconvenience, that Perſons by their Wills could not provide for 
their Children or Relations; and therefore the Statute 32 H. 8. C. 8, 
was made, which is derived hither by 10 Car. 1. and by that Statute, 
a Man had Liberty to diſpoſe by Will in Writing of all his Soccage 
Lands, and two thirds of his Knights-Service Lands; and by this Sta- 
tute, no particular Solemnity is required in the Making fuch Will, but 
the Writing only, 

There were ſeveral other Lands in Boroughs, which by the Cuſtom 
of the Borough, were deviſeable by Nuncupative Wills only, and this 
before the Conqueſt ſeems to be the general Rule; and the Gavelkind 
Lands, which did very much partake of the allodial Quality, was likewiſe 
deviſable by the Cuſtom ; but there was no particular Solemnities required 


in making ſuch Wills; therefore Sir Thomas Smith, who was a good Ci- 


vilian, and lived in Q. Elizabeth's Time, in Republica Anglie, Cap. 12. 
takes Notice, that our Wills were not ſubject to the Solemnities of the 
Civil Law, but made with all Liberty and as Freedom in Jure Militari. 

Now the Roman Military Teſtament was made in procinctu, and was 


2 Favour allowed to the Soldiers in the War, to deviſe, either by Word or 


Writing, without the Solemnity of Witneſſes ; and with us there being 
no Solemnity required but that of Writing, which was by the 32 H. 8. 
the Teſtaments were conſtrued ſecundum jus gentium, and the Military 

e 


Roman Teſtament being that which was moſt free from all Ceremon 
and Solemnity, therefore they conſtrued that our Wills might be ma 
after the ſame Method. 

Hence it came to paſs that a Nuncupative Will was good for Chattels 
till this Statute ; and where the Lands were Teſtamentary, as they were 
according tothe Cuſtom of (ſome) Boroughs, they allowed a Nuncupative 
Will to paſs them; and even ſince the Statute, if the Will be made of 
Goods, and written in the Party's own Hand, without any Witneſſes 
at all, it 1s Hm p to be good ; but it is not a nuncupative, but a writ- 
ten Will, and the Statute does not require any Witneſſes to Chattels 


only. | 

But there were many Inconveniencies found after this Statute of H. 8. 
for Men would ſet up Papers that were not ſigned by the Deceaſed, and 
would get Witneſſes to {wear to the Publication of it; and this was 


4 eaſily 


— 


Caſes in the Exchequer in Ireland. 261 


eaſily conſtrued, ſince there was no Solemnities required at the Publi- 
cation of it. ; WT bt We 58 
2. If any Preparation was made for a Will, they would get Witneſ⸗ 
ſes after the Deceaſe of the Party, to ſwear to the Publication of it; 
and often old dormant Wills were ſet up, and the lateſt Wills were ſmo- 


thered by ſuch Contrivances. a i 2 

3. In Boroughs where nuncupative Wills were allowed, it occaſioned 
much Perjury, by ſwearing to Words that were never ſpoken. 

To prevent theſe Inconveniencies, was the Clauſe in the Statute of 
Frauds and Perjuries, which was 29 Car. 2. (and add here the 7 W. 3.) I 
have heard that this Statute, and that of Inteſtates, were drawn up by Chief 
Juſtice Hale and the Judge of the Prerogative Courts ; and there are 
many Things in them that were according to the Plan of the Civil Law, 
and I have obſerved Conſtructions have been accordingly. 

There are by this Statute three Solemnities required to the Making 
of Wills that paſs Lands. 6h | 

Firſt, That it ſhould be in Writing : For the firſt Statute touching 
Wills, requires it ſhould be in Writing, yet the Lands devifable by 
Cuſtom, were not comprehended in the firſt Statute. . 5 | 

Secondly, That it ſhould be ſigned by the Party, and this Ceremony 
was choſen rather than ſealing and delivering, which was the Solemnity 
required in Deeds, becauſe the Seal, which was formerly a great Mark 
of Diſtinction in Families, was then much diſuſed, and Men ſealed with 
any Seal, and not with the Family Seal; and fo the Ceremony of the 
ſigning, uſed by the Civil Law, was rather choſen than our Ceremony 
of executing Deeds ; and the Delivery was not made neceſſary, becauſe 
this would not diſcover any Fraud; the ſigning is to be by the Party 
himſelf, or by ſome other Perſon by his Direction in his Preſence. 
The latter Part of the Clauſe 1s in Favour of ſuch Perſons, who by ſome 
Accident loſt their Hands, or were paralitick and diſeaſed, and could 
not uſe them. 23 ; | | 

Thirdly, The third Solemnity 1s the Atteſtation by the Subſcription 
of three Witneſſes, in the Preſence of the Teſtator; and here the Sta- 
tute purſues the Method of the Civil Law in Teſtamentis Solemnibus 0 
not as laid down in 7rſtinian's Inſtitutions, but as. reformed by the 
Code in the Novels: The Civil Law required, that the Witneſſes 
_ ſhould fign the Will, and that in Preſence of the Teſtator. The Deſign 
was, That the Will may appear to be compleat, and not a Preparation 
only ; for by taking the Names of the Witneſfes to his Paper, the 
Teſtator has ſhewn that he has compleated his Will ; and it was re- 
quired, that he ſhould take the Witneſſes Names in his Preſence, as ari 
Admonition; that the Names of Witneſſes were neceſſary, that ſo the 
ein concerned in the Will, might have reſort to them after his 

ath. | wy 
4s to the Number of Witneſſes, ſeven were required by the Inſtitu- 
tions, in the Cap. de Teſtamentis ordinandis; but this was relaxed b y 
three, by the Conſtitution of Leo in the Novelle, in Favorem eorum qui 
ruri &. locis infrequentibus Inhabitant; and whereas the Inſtitutes re- 
quired they all ſhould be preſent, uno eodumque tempore, the Code re- 
| 222 laxed 
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laxed it in Caſe of Perſons that had infe&ious Diſeaſes, and ſo tis not 
required with us, that all the Witneſſes ſhould be preſent at one and the 
ſame Time. For the Romans who had once this Ceremony, and were 
very curious in the making of their Wills, thought fit to relax it after. 
wards ; and ſo when this Statute was made on the Model of the Civil 
Law, they omitted the Ceremony which the Civil Law had remitted, 
I am therefore of Opinion, that it is not neceſſary that all the Witneſſes 
ſhould ſubſcribe together and at the ſame Time, becauſe by the Words 
of the Statute, they are only to atteſt the Will in Writing, and the 
Signing of the Teſtator, that is what they atteſt and are Witneſſes to: 
and they are no Witneſſes to their own Atteſtation ; ſo if they do not 
atteſt the ſame Writing, as if two are Witneſſes to the Will, and one to 
the Codicil, that confirms the Will ; this 1s not ſufficient, becauſe 
there are not three Witneſſes to that Writing that is the Will, So if it 
be ſigned in the Preſence of one, and publiſhed in the Preſence of two 
others, this is not ſufficient, becauſe it is the Writing and Signing of 
that Will that is the Solemnity neceſſary to be atteſted ; but they are 
not to bear Witneſs to the Subſcription of each other, becauſe the Sta- 
tute does not ſay, that they ſhall ſubſcribe together at one and the ſame 
Time, and Nobody can add a new Circumſtance or Solemnity which is 
not required by the Statute. *T'was eaſy for the Statute to have ſaid, 
that the Witneſſes ſhall ſubſcribe at one and the ſame Time, or that they 
ſhall ſubſcribe altogether, and in the Preſence of the Teſtator ; or to 
have ſaid, that they ſhould atteſt the Writing, which is the Will, and 
the ſigning of the Teſtator ; and I can't by Conſtruction add new So- 
lemnity not mentioned in the Statute ; for this is to make a new Law, 
and not to expound that already made. | ; 

If this were Doctrine, if one of the Witneſſes ſigned his Name in the 
Preſence of the Teſtator, but went out of the Room while the other 
Witneſſes were ſigning, the Will ſhould be void; and to make this 
Conſtruction, would overturn many Wills that have been made in this 


No Man will ſay, That if one Man proves the Sealing of a Deed at 
one Time, and another the Delivery at another Time, that the Deed is 
not well proved, and yet the Law. _— at leaſt two credible Wit- 


neſſes to the Sealing and Delivery, why then may not a Witneſs prove 
the Signing at one Time? If Juncia Juvant be a Rule that will hold 


in a Deed, why not in a Will? Nay, it is ſtronger in a Will, becauſe 
the two Witneſſes ſaw the precedent Signing of the Teſtator, and the 
precedent Subſcription of the other Witnelles ; and the rather, becauſe 
it appears that the animus teſtandi of the Teſtator continues in both his 
Acts of Signing. 1 | 

We are now come to the Authorities. The firſt is in Chan. Ca. 109. 
where *tis reſolved, That a Will of Lands atteſted by three Witneſſes, 
who at ſeveral Times ſubſcribed their Names at the Requeſt of the Te- 
ſtator, but were not preſent at once together, is a good Will within the 
Statute. 

It has been objected that this is a Reſolution in Chancery, but no Autho- 
rity in a Court of Law; but I think a ſolid Anſyver is given, that __ 


— 
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is the ſame Rule of Property in Equity as in the Laws, and the ſame 
Conſtructions on the Statute Law ; and the rather, becauſe it is a Sta- 
tute for preventing of Frauds, which is the proper Buſineſs and Juriſ- 
diction of a Court of Equity to ſuppreſs. 

The next Caſe is Libbe and Lee, reported in 3 Mod, 262. Show. 68, 
I have ſeen a much better Report by the learned and excellent Lawyer 
Mr. Serjeant Broderick, and is thus : | | 

In Ejectment the Jury find a ſpecial Verdict, that Thomas Denham 
was ſeized in Fee, and the 21ſt of January, 1678, made his Will in 
Writing, and thereby deviſed the Lands in the Declaration to be ſold 
for the Payment of his Debts, which he ſubſcribed in the Preſence of 
two Witneſſes, and afterwards made a Codicil, by which he confirms 
the ſaid Will in all Particulars, not altered by the Cydicil, and the Lands 
in Queſtion were not mentioned in the Codicil, and declares the Codicil to 
be Part of his Will, and that the Codicil was witneſſed by two Witnetles, 
whereof one was Witneſs to the Will ; and the Queſtion was, Whether 
this was a good Will wichin the Statute > And adjudged that it was 
becauſe the Writin „that is the Will, muſt be ſigned by the Party, and 
ſubſcribed by the Witneſſes, who muſt atteſt that very Writing that is 
the Will. For the Statute makes it neceſſary that they ſhould atteſt 
the Will, and the ſigning of the Party. For if a Man makes a Codicil 
confirming his Will, which is not ſigned by himſelf, and ſubſcribed by 
three Witneſſes, the Codicil could not operate to confirm that Will: For 
there is a Nullity till it received 1ts Perfection by the Teſtator's ſigning, 
and three Witneſſes ſubſcribed, and being ſuch, could not be confirmed by 
any ſubſequent Act; and if ſuch a Will be a Nullity becauſe it is not ſigned 
by the Teſtator, and atteſted by three Witneſſes, it is as much a Nullity, 
though it be ſigned by the Teſtator and two Witneſſes, becauſe by the 
Statute, the third is as neceſſary to compleat the Will as all the reſt. 

In the Report of Mr. Serjeant Broderick, this Caſe is put by Chief Juſ- 
ice Holt, Whether a Will is ſigned in the Preſence of two Witneſſes, and 
then the ſigning owned to be his Hand in the Preſence of a third, and 
ſubſcribed by each of them in his Preſence, be a good Will or not? He 
himſelf doubted of it; but Mr. Juſtice Dolben ſaid it was a good Will: 
For the Teſtator owning his Hand was a ſigning, and no new Writing 
by the Teſtator was neceſſary; but the only Doubt there was, Whether 
the Teſtator ſhould not fign it over again in the Preſence of the third 
Perſon, to fulfil the Letter of the Statute 2 For it ſeems to be admitted 
of both Hands, that if the Teſtator had ſigned it over again in the Pre- 
ſence of the third Witneſs, that Will would have been good, though the 
three Witneſſes were not altogether, and did not ſubſcribe in each o- 
thers Preſence. | | 

It has been objected, That this Way of executing Wills may create 
great Perplexities. For 1f a Man ſhould execute his Will, and after- 
wards purchaſe an Eſtate, and afterwards fign it in the Preſence of two 
other Witneſſes, the Queſtion is, Whether ſuch Eſtate, which would 
be out of Diſpute if the Will is executed altogether, would paſs 2 

But there is no Queſtion but ſuch Eſtate would not paſs by ſuch 
Will, becauſe it is not a Will to paſs Lands, unleſs it be executed in 
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the Preſence of three Witneſſes, after ſuch Eſtate purchaſed ; and if it 
were ſigned in the Preſence of three before the Purchaſe, and afterwards 
8 in the Preſence of two only, it would be void, quoad thoſe 

nds. c 

Another Objection has been made, that the Intention of the Statute 
was, that three Witneſſes to the Will might likewiſe atteſt the Sani 
and ſo a Will executed in the Manner in this Verdict is not effechual * 
For, ſay they, if a Will was executed before two Witneſſes, and the 
Man was of bund Memory, and afterwards he becomes non compos, and 
ſigns it before a third. 

Now if ſuch a third ſigning by one Witneſs ſhould make the Will 
effectual, the Sanity of the Perſon would turn upon the Credit of a 
ſingle Witneſs, : 

But I don't think the Statute appointed three Witneſſes, meerly and 
principally to atteſt the Sanity of the Perſon; for a Man muſt be compos 
mentis upon the Execution of a Deed, as well as a Will executed, and 
yet three Witneſſes are not required to the Execution of a Deed ; but 
the Deſign of the Statutes was to prevent Fraud in ſetting up of a Will 
that the Teſtator had not really made. 

But if the principal Deſign of the Statute had been that they ſhould 
atteſt the Sanity of the Teſtator, I don't ſee but the Atteſtation might 
be made by the Witneſſes ſigning at three ſeveral Times, as well as 
ſigning all at once: For if they ſay that at thoſe Times the Teſtator ap- 
pears a Man of Underſtanding, and that his Capacity was continuing till 
ſigned ; it will be a moſt effectual Teſtimony in Behalf of the Will. 

Indeed if any of the Witneſſes ſwear that he was non ſane Memoriæ, 
it will overthrow the Will, where the ſigning is at different Times; fo 
it will if any one of the Witneſſes ſhould deny their Hands; therefore 
Nobody can doubt but that it is the better Way, they ſhould ſign alto- 

ether; but becauſe there is a Convenience in their ſigning altogether, 
— from thence judge it to be neceſſary, unleſs the Statute had ab- 
ſolutely required it. : | 

Again, If it were ſigned at three ſeveral Times, and the laſt Witneſs 
ſhould ſay he was ſane, and others atteſt the contrary, there the Queſ- 
tion would be, Whether he was a credible Witneſs or not? For it muſt 
be ſigned in the Preſence of three credible Witneſſes ; and as far as any 
Perſons of equal or better Credit do counterpoſe his Evidence, ſo far 
he is not credible ; but if his Credit ſtand unimpeached, though he 
ſands ſingly, I don't ſee why he ſhould not be a competent Witneſs of 
Sanity, as well in the Caſe of a Will as of a Deed ; if there were three 
Witneſſes that were all preſent at the ſame Time, yet twould not be 
uncontroulable Evidence of his Sanity ; for the Statute did not deſign to 
make three Witneſſes concluſive, becauſe it ſays, it muſt be three credi- 
ble Witneſſes ; and ſo the Heir at Law who is to be diſinherited, may 
examine Counter-Teſtimony againſt them; and in the ſame Manner he 
may, where 'tis executed at ſeveral Times. Nay, the Heir has a greater 
Advantage, becauſe he may more eaſily invalidate the Teſtimony of any 
fingle Witneſs, when it is not coroborated by the concurrent Teſtimony 


of his Fellow- Witneſſes; but it is no Reaſon to damn this Manner of - 
3 cuti 
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cuting Wills, becauſe the Heir has thereby a greater Advantage in 
conteſting the Proof of them. ER 

But though this be a good Execution of a Will to paſs Lands, where 
the Teſtator ſigns in the Preſence of one Witnneſs, and afterwards in 
rhe Preſence of two, yet it is the ſafeſt Way to execute the Will in the 
Preſence of all the three Witneſſes ; for there may be great Difficulty in 
the Proof, where the Teſtator ſigns, and the Witneſſes ſubſcribe ſepa- 
rately ; for if the Witneſs who ſubſcribed by himſelf ſhould die, I 
don't ſee how the Will could be proved ; for the Proof of the Hand 
can't be admitted where there are living Witneſſes to the Will ; and 
theſe can't prove the Subſcription of the third Witneſs who is dead. 
But becauſe ſuch Will thus incautiouſly executed, may in ſome Caſes fail 
in Proof, yet it is no Reaſon to damn ſuch Wills, where the Witneſſes 
are living, and prove the ſigning of the Teſtator: And it is no Conſe- 

ence, that becauſe in ſome Caſes there may be a Failure of Proof, 


erefore we ſhould deſtroy a Will that is ſufficiently proved. | 
In this Caſe, the Will was figned by the Teſtator, in the Preſence of 


the firſt Witneſs, who likewiſe ſigned in the Teſtator's Preſence, and 


the Teſtator ſigned in the Preſence of the laſt Witneſſes, who alſo ſub- 


ſcribed 1n his Preſence. 
This is all the Solemnity required by the Statute ; and if any more 


had been required, it would have been ſpecified in the Statute ; and I 


can't erect a new Solemnity to deſtroy a Will for which I have no Au- 
thority from the Statute. And ſo Judgment for the Plaintiff, 


The End of the Exchequer Caſes in Ireland. 
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Dominus Rex verſus Dwyer. 


WYER was Indicted for Murder and on the Statute of Stab- 
bing; and on each Indictment a ſpecial Verdict was found, vis. 

That on the 17th of January, 1724, Dwyer met Thomas Roſs, 
deceaſed, on Eſex Bridge, with his Wife and.two Children, that Dwyer 
joſtled one of the Children with his Horſe he rode upon ; that Roſs com- 
ing up to Dwyer, and having hold of his Bridle, ſeized him; that 
Dryer immediately drew his Sword and wounded Roſs, and lighted 
down; that Margaret, Roſs's Wife, interpoſed to prevent further Miſ- 
chief, ſaying, ſhe had rather he would abuſe her than her Husband ; 
that Dryer then returned to his Horſe, and the Sword wanting the 
Scabbard, one of the Crowd reached it towards him, and the ſaid Mar- 

aret ſnatched the Scabbard and broke it, and threw it at Dreyer; 
Sr then mounted his Horſe and ſheathed his Sword, and other angr 
Words then paſſing between Roſs and Dwyer, Dwyer in a Paſſion Gif. 
mounted again, and returns to Roſs with his drawn Sword in his Hand; 
and that Roſs endeavoured to ſeize ſomebody's Stick, as well to defend 
himſelf as to offend Dreyer, but that he could not; that Dreyer with 
his Sword lifted up, attacked Roſs, aſſaulted and beat him with it ; that 
Roſs and Dreyer cloſed, and mutally gave and received ſeveral Blows ; 
in which Scutfle Dreyer ſtabb'd Roſs with his Sword on the left Pap, 
an Inch wide, and three Inches deep, of which he died. 

To conſider this Caſe, we muſt ſettle the Difference between Murder 
and Manſlaughter, and whether, as this Caſe is circumſtanced, it be- 
longs to the one or the other Species of Crimes. 

By the antient Saxon Laws, all Crimes were capable of Compenſa- Lanta 3, 6. 
tion by pecuniary Payments ; for they thought that under the Chri- 
{tian Inſtitution, no Perſon ought to die for any Offence ; and therefore 
the Laws of King Ina, which are the firſt we have in Lambard's Code of 
Saxon 
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Saxon Laws, appoint proper Penalties. But no Com * 1 
a AN Murder l 2 1 penlation was for 

The Laws of King Alfre n with a Preface, reciti 
Moſaick Inſtitutions, f expreſly after mentioning, in - Ch 
Law was more mild; the Words are, Ub; vero propagato Dei Ev ; ey 
plurime Nationes, atque adeo Angli verbo Dei * adj — 
nullum per Orbem Terrarum Cætus, atque etiam in Anglia Epiſco pr 
aliorum clariſſimorum ſapientiorum conventus agebantur, atque bi Divin 
Edocti miſerationi cuique jam primum pecanti penam imparabant ; 
ariam ejuſque (abſque omni Divin' offenſionis cocitatione exigende munus) 
Magiſtratibus (data prius venia) deferebant; proditori tamtummodo ac 
Domini deſertori hanc mitiorem pœnam haud infligendam exiſtimarunt tum 
quippe qui ejuſmodi vice minime parcenaum — tum quod Deus 
contemprores ſui omnia miſeratione indigens vetuit (indignos volnit) tum 
quod Cbriſtus illorum qui ei mortem obtulerunt non omnia miſertus : Domi- 
num vero pre ceteris colend ſlatuit' | 

By this appears, that the Law which mentions de proditione Domi- 
norum, in which there 1s appointed an Eſtimate for the King's Head 
and the Heads of other Lords ; and the Penalty of Death, in Caſe it 
were not paid, was in thoſe Times thought a new Puniſhment, which 
they did not think fit to inflict for heinous Offences, as High- Treaſon 
againſt their Prince, and Petty-Treaſon againſt their Lords, without 
making a Preface to reconcile fach Proceedings to the Law of God. 

But to puniſh Theft or other Crimes with Death, was eſteemeed di- 
rectly oppoſite to the Religious Opinions of thoſe Times, as appears by 
what the Canoniſts have obſerved on the Laws of Fredrick the Emperor, 
who eſtabliſhed, that a 'Thief that ſtole five Shillings ſhould be hanged. 
Proles Fredrici Imperatoris qui ſtatuit in illa lege quod fur quinque ſolido- 
rum ſuſpenderetur, et fic quod homo ad Dei imaginem creatus propter bona 
occideretur, & alij Regis Succeſſores qui ſecuti ſunt banc legem eorumque 
miniſtri non regnaverunt ſuper terram & male vitam finierunt nec Gene- 
ratio eorum ad tertium gradum perventt, = 

But in Alfred's Law, in the Text de Homicidio, it appears that onl 
a pecuniary Puniſhment was appointed for that Offence, and 1n thoſe 
Times was levied only by Impriſonment, unleſs in the Caſe before- 
mentioned of High-Treaſon and Petty-Treaſon, where the Non-pay- 
ment, was puniſhed with Death. Tis not 15 hard to conceive how 
the Kingdom was maintained by pecuniary Mulcts only; for in thoſe 
Days, every Man was put in -the Decenna, and if he was found wan- 
dering but three Days out of the Decennam, he was taken up and impri- 
ſoned, and he was preſently to abjure the Kingdom, or elſe he lay at 
the Mercy of every one that would lay Hands on him. And if any 
Offence was committed in any of the N if the Party was 
brought to anſwer, he was obliged to pay his Fine fer the Offence, or 
he was impriſoned for ever. If he fled, the Tything was anſwerable 
for his Mulct or Fine to the King; ſo that by this Diſcipljne, Men were 
put under a Neceſſity of being Innocent, or paying a grievous Fine, or 
being totally deprived of the ane Al of Mankind. And the laying 


pecuni- 


the Fine on the Tything in Caſe the Offender fled, made it the Intereſt 
of every Man to bring the Offender to Light, and made it exceeding 


3 b 


difficult 


gives an Account, conſtituted a particular Species of Crimes, viz. he 
who inſiduouſly killed a Dane by lying in Wait, ſhould not pay any 
Price, but was certainly to die, unleſs he defended himſelf by his Or- 
deal, Gc. Murdra quidem Inventa fuerunt Cunſtituta in diebus Ca- 
nuti, Dani Regis, qui poſt acquiſtam, Angliam & Pacificatam, rogatu. 
Baronum Anglor remiſit in Daciam exercitum ſutm igſi vero Barones ex- 
titerunt fide juſſores erga Regem, quatenus quiotquot in terra ſecum retine- 
ret, firmam pacem per omnia haberent: Veruntamen fe quis AngP aliquem 
eor interficeret,, ſi ſe ſuper hoc defendere non poſſet judicio Dei, ſcil aqua 
& ipni de eo fieret Fuſlicia ,, fi autem anfugeret ſolveretur ut ſupra 
dium eſt. The Fine by the foregoing Law, was forty fix Marks, of 
which the King had forty, and the Relations of the Deceaſed the Re- 
ſidue, if che Murderer could not be brought to Juſtice, 


Conf. No. 16. 


Thid. No. th; 


Bracton gives the ſame Account of the Original of this Species of 


Crime, Lib. 3. de Corona Capite 15. Fol. 136, And it appears that 
William the Conqueror revived this Law for the Security of his French- 


men, as appears by the Laws of William the Conqueror, Law 53. 


Fol. 170. and by the Law of H. 1. Law 75. Page 205. and it 
ſeems from the Time of Canutus, the Law boys to infli& capital Pu- 
niſhments. Canutus Laws N. 61. Sane quidem Tectorum exciſiones & in- 
cendia aparte Compilationes, cedes manifeſte, Domi ue proditiones 
ſcelera 2 jure humane in expiabilia. So that now they to admit 
the Diſtinction between Crimes expiable Jure Divino, which all Crimes 
how heinous ſoever are, and Crimes 1 e Humano, The not 
attending to this Diſtinction, was the of impoſing pecuniary 
Mulcts in their former Laws; and henceforward they began to think 
it no Offence againſt Chriſtianity to infli& capital Puniſhments for 
ſome Offences; howbeit in the Caſe of Theft, there was great Latitude 
left in the Puniſhment, even to Bratton's Time, vis. pro paruo enim 
Iatrocinio, vel pro parvo re nullus Chriſtiamus morti tradendum, ſed alio modo, 
fic Caſtigatur ne facilitatis veniæ aliis prebeat materiam delinquendi, &. ne 
maleficia maneant impunita, et ideo ſecundum rei qualitatem furate, & va- 
lorem fi fur convitus fuerit, vel morti tradatur, aut Regnum abjurat, vel 
patriam, Comitat, Burgum, vel villam, aut Caſtigetur, & fic Caſtipatus di- 


mittatur. 


In the intermediate Times of William I. it appears that the Offence 14 160 


of Theft was puniſhed with a pecuniary Mul& only; and indeed it 
ſeems that as long as the — Law continued in its full Force, 
ZZ there 


- + — oe 
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there ſeemed no Neceſſity of puniſhing Theft with Dea * 
And all of there was no Means of — the Things that were = gr 
the —— when, by the Innundation of People, the Decennaries were diſolved, it 
bound to an- was neceſſary, in Caſe of Theft, to proceed to greater Severities, And 
wer in Va- as the Law of Murder began in Cantus, fo alſo now the Diſtin&ion 
= began between Murder and Manſlaughter. The Law runs thus : 
St quis alium premeditatus trucidarit palam perempti cognatorum in 
poteſtatem dator; fin cedis inſimuletur tantummodo, atque in Excuſatione 
 afferenda ceciderit Epiſcopum penes eſto ejus rei judicium. | 
Leges Cami Hence it came to paſs, that the Laws relating to Homicide were re- 
53. duced into Form by the Clergy, and conſtituted on the Plan of the 
Moſaick Law ; for the Clergy ſtill taught that the Life of a Man could 
not be juſtly taken away, but as warranted by the Laws of God ; and 
therefore the Law of Deuteronomy, Cap. 19. became the Pattern of our 
Laws in the Caſe of Manſlaughter. | 
Leges Camus Hence it is, that in this Law of Canutus, in Caſe of apparent Homi- 
$3+ cide, the Murderer was put in the Power of the Relations of the De- 
ceaſed, and from hence the Appeal ſhll continues to the next of Kin, 
who was the Avenger of Blood according to the Jereiſb Law. 


Condo. 


Klin de Fire From hence alſo came the Reſolution, that the Avenger of Bluod 


natwrali, 484. muſt make freſh Purſuit after the Offender, and it was a good Plea, in 
Abatement to the Appeal, that the Heir had not made freſh Purſuit, 
which was plainly according to the Moſaick Pattern, which permits the 
Avenger of Blood to purſue the Offender, and to ſlay him if he over- 
took him, before he got to the City of Refuge. Deut. Cap. 19. 

But with us the Avenger of Blood was not permitted to carve out 
his own Rev as with them, becauſe that Part of the Inſtitution 
which permits the Avenger of Blood to ſlay the Offender, Lege Tallionis, 
was thought to be meerly political, and permitted to the Jes meerly 
for the Hardneſs of their Hearts, and was therefore thought to be abro- 
gated by the Chriſtian Inſtitution, which ſeems to have aboliſhed the 
the Lex Tallionis. Matth. 5. Ver. 28. & ſequentibus. 

And by the Statute of Glouceſter, Cap. 9. it is provided, they ſhould not 
plead in Abatement the Want of freſh Suit, if it was commenced within 

Reeling 97, 8. the Year and the Day. From hence Murderers being negligently pro- 
ſecuted by the Relations, the Statute of H. 7. C. 1. was made that they 
proceed at the King's Suit within the Year and Day, but then the Au- 
zerfoits acquit or condemn'd ſhould be no Bar to the Appeal. 

From the Moſaick Law came likewiſe the Diſtinction betwen Murder 
and Manſlaughter, though the Eccleſiaſtical Interpretation carried the 
Diſtinction much farther than the Moſaick Law; for by that, who fo 
« killeth his Neighbour that he hated not of Time paſt, as when a Man 
goeth into a Wood, and the Helm of his Ax ſlippeth off and killeth 
his Neighbour there, he ſhall fly to the _ of Refuge, that the 
« Avenger of Blood may not ſlay him, inaſmuch as he hated him not 
in Time paſt ; but if any Man Som his Neighbour, and lye in Wait 
for him, and riſe up againſt him, and ſmite-him mortally that he 
die, and flieth into one of theſę Cities of Refuge, he was not to be 
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the Jews interpreted the Diſtinction that was made in theſe 
| 4 — 0 be voluntary Homicide; but by the Interpretation that 
was put upon this Law, by the Clergy in England, they diſtinguiſhed it 
into Murder and Manſlaughter ; and they deemed him to be a Murderer 
that in Times paſt had conceived Hatred againſt his Neighbour, and 
lain in wait for him; and him only to be guilty of Manſlaughter, who 
on a ſudden Provocation had committed the Homicide, This interme- 
diate Species of Offence is not taken Notice of in Deuteronomy ; for 
there the Examples are taken of the higheſt and loweſt Offence ; the 
firſt from lying in wait, and preconceived Malice, and the other from 
killing a Man with the Helm of his Ax againſt his Will : But this kil- 
ling on-a ſudden Provocation being not taken Notice of there, the Chri- 
ſtian Clergy placed it with the mildeſt. 


It appears likewiſe by the Laws of Camus, that the Biſhop was to Leges Caunei 


judge of the Proof of the Fact, who in antient Times ſat with the She- 4 


riff or Earl of the County, in the Torn or Criminal Court; and if they 
judged it to be Homicide, he took him into the Protection of the 
Church. 

But in the Norman Times, this Juriſdiction in the Temporal Courts 
was taken away from the Biſhops, both by the Law of the Conqueror, 
and the Canon of Toledo, which ordains, That Hiis qui in ſacris ordini> 
bus Conflituti ſunt in judiciis ſanguinis adjutare non licet. And from 
henceforward the Biſhops did not prefide over the Proofs in Criminal 
Caſes in the Courts of Juſtice ; and then the Criminals began to fly to 
the Church as to a Sanctuary; and there the Biſhops having inquired 
into the Crime, if they thought it Homicide, they would not deliver 
him up ; if it was Murder, they ſometimes delivered him up to the 
Secular Power, and this they vindicated upon the Pattern of the Fewi/ 
Law. And to prevent this, it was one of the Conſtitutions of Ca- 
rendon, that if any one flew to the Church, or any privileged. Place, 
he muſt either come ad ſtandum redto vel quod qi male ficium 
propter quod ſe teneat in Eccleſia , and if he did fo, he had Liberty to 
abjure the Realm and go into Baniſhment. Bracton ſpends a whole 
Chapter to conſider how this Law could be executed; and whether, in 
Caſe they would not deliver up the MalefaQor, they could enter the 
Church, or violate the Sanctuary? And he determines they could not, 
becauſe this was horrible nefandum ; But he ſays, that the Spiritual and 
the Temporal Power ought to aid each other ; and adds farther, that 
whoever carried Suſtenance to the Offender, ſhould be put out of the 
King's Protetian. And thus the Lyaicks were brought under the 
| King's Protection and the Civil Power, which puniſhed all voluntary 

Murder with Death, and excepted the Involuntary, according to the 
true Senſe of the Jewiſh Law. 

After which, the Clergy challenged the Privileg 


Marder and Theft by Death were brought in by the King's Laws. 
The Ecclefiaſticks challenged an Exemption from all Secular Power, 
even in Caſes of High-Treaſon. Thus the Quere of the Canoniſt, 


ung clericus comittens crimen leſe Majeſtatis poſſit puniri per principem 
aut 


e not to be tried them- Lege Cami 
ſelves by any Temporal ſuriſdiction, and therefore the Puniſhment of 4 
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aut judicem ſecularent cum ſit temporaliter ſubditus 8 Reſp de jure lo- 
quendi quod non; Clericus enim non dicitur proprie comittens crimen laſe 
Majeftatis cum fit non vere ſubditus , tamen de facto principes ſeculares 
plures ſervant” contrarium; but he reſolves the Clergy were to be de- 
graded before they were puniſhed (though it were High Treaſon) by 
the ſecular Arm. But | 

They came to this Temper in England; that for Treaſon the Be- 
nefit of Clergy ſhould not be allowed on the Canoniſts Notion, that they 
were not ſubject to the King; and therefore in the Caſe of the Biſhop of 
Carliſle, arraigned for Treaſon, this pretended Liberty of the Church 
was over-ruled by the Judges; but in the. Caſe of Murder, though 'twas 
to be puniſhed by Death by the Laws of God, and the Flight of a Le- 
vite, to the City of Refuge, was not permitted, for the Moſaick Law 


had conſtituted the Cities of Refuge to be the Towns of the Levites, 


*rwas never to be abuſed for the Protection of a Murtherer, yet the 
Clergy claimed even in this Cafe an Exemption from the ſecular — 2 

But in all other Caſes of Homicide and Theft, the Eccleſiaſtical Juriſ- 
dition was readily allowed, and if they challenged any Eccleſiaſtical 
Perſon accuſed before the ſecular Judge of any of theſe Offences, he 
was delivered to the Ordinary, who was to judge de corrigibilitate ; and if 
he adjudged him corrigible, he appointed him a proper Penance, and 
after the Performance of ſuch Penance, he was aſſoil'd; but if the Of- 
fender was judged incorrigible, he was degraded. 

When this was ſettled, the Diſpute aroſe, Who ſhould be Judge ? and 
the Canoniſts ſay, quod probatio & cognitio num aliquis ſit clericus debet 


Ecclgſſaſticæ juriſdictionis debet fiere coram judice Ecclefiaftico non coram ju- 


dice ſeculari, tho* in Lindw. &c. (which gives us many of our Inſtituti- 
ons) tis ſaid clericus contra quem procedet judex ſecularis pro aliquo de- 


— 


licto exhibet coram ipſo judice ſeculari jura ſua & inſtrumenta & eis viſis 
judex ſecularis illam remittet ad ſium judicem ecclgſiaſticum ubi ſcil, &c. 

The Clergy extended this Privilege to all that had primam tonſuram, 
as the Clerk that ſet the Pſalm, the Door-keeper, the Exorciſt, the Sub- 
deacon, the Reader; and they being Judges who were Eccleſiaſticks, it 
was thought proper to reſtrain them within Bounds, and therefore the 
Temporal and Eccleſiaſtical Power joined in making the Reading before 
the Secular and the Spiritual Judge, as the Teſt of their being Ecclefi- 
aſticks, ſince no Man could be preſumed to be an Eccleſiaſtick, that 
could not read ; and therefore the reading was before the Secular Judge, 
but the Atteſtation that he could read, was by the Ordinary ; but be- 
fore he was tryed whether he was an Eccleſiaſtick, he was try'd for the 
Fact, for if he was found guilty of Murther by Inqueſt, the Ordinary 
could not claim him, becauſe, as has been ſaid, all Eccleſiaſticks in that 
Caſe ſuffered Death. 

Anciently, when any Eccleſiaſtick was indicted or appealed of any 
Crime, under the Degree of Treaſon againſt the King, the Ordinary 
might challenge him ; but if the Ordinary did not challenge him, he 
was to be try'd as any other Temporal Perſon. : 

But the Statute of Veſt. 1 C. 2. provides, that ſuch Perſqns delivered 


to the Ordinary, ſhould not be diſcharged without Purgation z and this 
I . was 


* 
— 
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hem in the Eccleſiaſtical Court; if he was found guilty of Murder 

£ 5 they degraded him; 'but if he was guilty of Homicide, he 
made his Purgation by Pennance, or Commutations for Money, as the 
2 the Delivery to the Ordinary, the King loſt the For- 


Teiture of his Goods and Chattels, and Profits of his Lands, an Inqueſt 


was taken to know qualis ordinario deliberari debeat. This created a great 
Miſchief to the Priſoner, for if he ſubmitted to plead, he could not 
be claimed by the Ordinary having ſubjected himſelf as a Layman to 
the Secular furiſdidtion; if he did not ſubmit to plead he loſt his Chal- 
lenges to the Jury, and the Inqueſt of the Jury, though he had no Li- 
berty to Challenge, paſt upon him, whereby his Goods and Chattels 
were forfeited. | _ 

Priſott, Chief Juſtice of the Common Pleas, in Hen. VIth Time, ſet 
this on a better Foot, founding himſelf on the 25 Edw. III. c. 4. which 
ſays, that all Clerks, as well ſecular as religious, from henceforth con- 
victed before the ſecular Juſtices, for other Treaſons or Felonies then 
againſt the King, ſhall from henceforth freely have and enjoy the Privi- 
leges of Holy Church, and ſhall without Delay, be delivered up to the 
Ordinaries demanding them, ſo that he allowed them to plead to the 
Felony, and after Conviction, the Ordinary might demand theiti. 

This introduced the Liberty for the Priſorier to demand his Clergy : 
and if on tlie Inqueſt, he was found guilty of Murther, the Court did 
not admit ſuch Demand from the Prifoner, becauſe he was to die by 
the Law of God; and therefore in ſuch Caſe, the Court did not deli- 


ver him, unleſs the Ordinary did demand him, which in ſo heinous a 


Crime, was ſeldom done for Laymen, nor even for Clerks ; but Caſes 
of Homicide and Theft, were looked upon as properly corrigible by the 
Ordinary, becauſe they were not guilty of Death by the Law of God, 
and therefore they allowed any Perſon of Education that could read, 
the Benefit of Clergy, and the Ordinary received ſuch Perſons to Cor- 
rections and Purgations by Money, becauſe they were not Offences, 
which by the Moſaick Conſtitutions were puniſhed by Death. 

But the meaner Perſons not educated in Learning, and that had no 
Ty to make Commutation, were generally given up to the Tempo- 
ral Law. 

There were ſeveral intermediate Statutes, by which they endeavour'd 
to abridge this Privilege of the Clergy; the firſt was de Bigarnis, which 


was, that the Biſhop of Rome having made a Conſtitution, that all Per-- 


ſons twice married, ſhould be excluded from Clerks Privilege, that 
ſuch Perſons when convicted, ſhould not be delivered as Clerks, whe- 
ther they were Bigamiſts before or after ſuch Coriſtitution ; ſo that af- 
ter this Statute, when Felons arraigned, challenged their Clergy, the 
Proſecuters, upon ſhewirig that they were Bigamiſts, ouſted them of 
this Privilege, To defeat the Effect of this Statute, they procured ano- 
— ou igamy ſhould be tried by the Biſhop, arid not by the Tem- 
poral Law, 


4 


was made by Articles, exhibited againſt the Offender, and his Anſwer = 
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The Statutes of Clarendon that forbid the taking Sandy * 

to avoid the ſecular Juſtice, were alſo enervated by Articu rms u 

5 5 5 5 * fy ls my 8 he ſhould not be compelled ts 
jure the Realm; fo that the Churches and Privil ; 

a Sandtary for the Clerks themſelves, ne 
t has been likewiſe reſolved, that if a Clerk had confe 
and became an Approver, he ſhould not be tet ivered 9 
becauſe by ſuch Confeſſibn, he had ſubmitted to the ſecular Juriſdidion! 
| But the Eccleſtaſticks pretended ſuch Confeſlions were Coram non ju- 
dice, though it had been otherwiſe reſolved in the Temporal Obit al 
my Lord Coke obſerves; but the Statute of Arriculi Cleri, Cap. 16, en- 

s that he ſhall enjoy His Privilege, notwithſtanding his Confeſſion. * 
And now the Law amionpft Ecclefiaſticks ſtood on this threefold 
Diſt * Fa 3 1 | we 
Art, If a Clerk was convicted of Treaſon, he was never delivere 
the Mina, for that would have given up the Prerogative of the oy 
nes In the Caſe of Murder, he was delivered to the Ordinary 
if demanded, but then it was in Order to be degraded, and for no other 
Purpoſe ; for in a Crime puniſhed by the Law of God with Death, he 
was not permitted to make any Purgation, but ſuch Degradation was 
taken to be in Nature of the and Deſtruction of the Clerk, and 
therefore he was not put to Death ; they did not intend he ſhould be 
twice puniſhed for the ſame Offence; and Brafon ſays, Clericus, fi de 
crimine convictus degradatur non ſequitur alia pena pro uno peccato delifio 
vel pluribus ante degradationem perpetratus. | | 
rdly, If the Clerk was convicted of any Felony, except Murder, 
he might then demand the Benefit of Clergy, and fo they permitted 
any Perſon to do that could read, and ſuch Perſon was permitted to 
inake a before his Ordinary, and if he purged himſelf, he was 
acquitt | 
But if the Clerk confeſſed the Fact, he was delivered to the Ordinary 
abſque Purgatione, for he having confeſſed the Fact, could not deny it 
terwards before the Ordinary. 
Io underſtand the Reaſons of theſe Diſtinctions, we muſt conſider 
what is formerly laid down, that in Caſe of Blood by the Common 
Law, the Eccleflaſtical Court had no Juriſdiction, and therefore when 
the Clerk was convicted, he could not be delivered to the Ecclefiaſtical 
ourt to make Purgation, becauſe they had no Cognizance of the Cauſe; 
but he was delivered to them abſque Purgatione, in Order to be de- 
7 85 by them, and the Sentence of the Common Law was deliberetur 
Urdinario abſque Purgatione eo fleta (O ſi criminaliter agatur verſus Cle- 
ricum ; Quamvis Clericus reſpondere noluerit in foro ſeculari Fudex tamen 
Ecclefraſfieus cognitionem babere non poterit nec Regi am auferre Furiſdiftio- 
nem licet habere 1 execiitionem ; in cauſa enimSanguinis non po- 
terit Eccleſrafticus Tudex cognoſcere neq, judicare niſi irregularitatem comi- 
tat & quamvis neminem valeat morti condemmare, degradare tamen pote- 


rit crimine convici &. perpetua carceris incluſione cuſlodire. Upon ſuch 


Delivery, the Ordinary not only degraded him, but put him in Priſon 
till he obtained the King's Pardon. 5 
I | ut 


o - — ho =—y — 
e 


A Caſe in the King's Bench in Ireland. 27 


But if the Ordinary demanded him for a Clerk that was not ſo, he 
loſt his Temporality, becauſe it was impeaching the Temporal Juriſ- 
diction. 

But in all Caſes, except Treaſon and Murder, the Clerk might him- 
ſelf demand his Privilege, and then he was delivered to the —— 
without any Reſtriction; and by the Law of the Church, he was to 
purge himſelf of that Crime by his own Oath, confirmed with 12 
Compurgators, fix of which were Lay, and the other fix Clerks ; and 
if he failed in his Purgation, he was puniſhed as if he had been con- 
victed, or had confeſſed the Crime. : 

When he failed in his Purgation, the Ordinary judged if he was corri- 
= or incorrigible; if the former, they impoſed Penance, and on his 


erformance or Commutation he was aſſoiled; if the latter, he was 


deprived and impriſoned. i 

By the Canon Law, if the Criminal was notorious, they proceeded 
to Sentence, abſq; purgatione ſuper notorio nulli erit induenda fue 
ſe tantum c ationis promulganda ſententia cum patrati ſceleris evi- 
dentia neq; accuſationis clamore indigeat. 

The Temporal Court taking Notice of the Canon Law, and likewiſe 
that the Ordinary could not take Notice of the Judgment of their 
Court, when a Perſon became infamous by a ſecond Offence, they were 
wont to deliver him abſq; Purgatione, and therefore an infamous Thief 
was ſo delivered. 

By the 4th of Hen. 4. Cap. it is enacted, that a Clerk that was a 
Traitor or infamous, ſhould be delivered to them abſq; Purgatione. 

But as the Clergy had notoriouſly abuſed their Privilege, it is enacted 
that none but Perſons in Orders ſhall have the Benefit of their Clergy 
above once, and the Murtherer ſhall be marked with an M. and the 
Felon with an F. and that Perſons in Orders demanding their Clergy, 
ſhall ſhew their Orders at the Day given by the Court. | 

By the 28th of Hen. 8. Cap. 11. and 32 Hen. 8. Cap. 3. Perſons in 
Orders ſhall receive the Benefit of Clergy but once. 

By 18 El. Cap. 7. the Perſons — to the Benefit of Clergy ſhall 


not be delivered to the Ordinary, but enlarged out of Priſon by the 


Juſtices. 


From the Time of Hen. 7. the Benefit of Clergy has been taken away 


in ſeveral Particulars, Vid. the Statutes, 

T7 the 12th of Hen. 7. it is taken away from any Perſon, except 
Perſons in Orders in Petty Treaſon, Murder, Sacrilege, Rob and 
Houſe-breaking, and their Acceſſories; and a Clerk in Orders ought not 
to be admitted to his Purgation, or be enlarged hy the Ordinary for 
any of theſe Offences, till bound to the Good Behaviour. 

23 Hen. 8. Cap. 11, the convict Perſon in Orders to be delivered to 
the Ordinary without Purgation, who may degrade him, and ſend him 
back to the Kings Bench, and there to be proceeded upon. 

N. B. This was the Argument of the Lord Chief Baron Gilbert, on 
Occaſion of a Murder in Ireland. , 
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the foregoing 


REPORTS. 
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Accounts. 
| WENTY Years Acquie- 
0 ſcence ſhall har Accounts be- 
tween Merchants Page 224, 225 
2. Not neceſſary for the Defendant in 
ſuch Bill, to aver for his Anſwer, 
That he did not promiſe within fix 


Years to Acccount, &c. unleſs par- 
ticularly charged in the Bill 223 


Admiralty. See Chancery. 
Admiſſion. See Appeal 4, and Co- 
pyhold. 

Age, 


1. A Male of fourteen, and a Female 
of twelve Years Old, may make a 
Will of Perſonal Eſtate 74 


Agreements. 


1. A ſpecifick Performance of a Pard! 
Agreement decreed, notwithſtanding 
the Statute of Frauds Page 35 

2. A Deviſe of all bis Eſtate paſſes an 

Eſtate agreed for by Articles only 

77, 78 

3. An Orphan's Marriage - Portion 
paid, but no Settlement made ac- 
cording to Agreement; after the 
Death of the Husbatid and Wife, 

a Settlement was decreed for the 

Daughter, &. 107 to 110 

4. The Benefit of Marriage Articles 

\ decreed to the Children 111 

5. So on Marriage Articles, an Agree= 

ment to leave a Proviſion for the 

Wife, Decreed 141, t42 


6. The like Decree, where the Huſ- 
band had given Bond to leave his 
Wife 2000. though a voluntary 

28 143, 144 


Proviſion 


Iffeerments, See Amerciaments, | 
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7. A ſpecifick Performance of an ex- 
travagant Agreement on a Purchaſe 
decreed Page 155 

8, Marriage Articles, in Conſideration 
of a Portion paid, decreed Lord 

Coventry's Caſe) 160, Oc. 

A Proviſion for younger Chil- 

dren, Gc. is chargeable on the 

Real Eſtate, &c. 167, Oc. 

10. Bill to perform an Agreement for 
Sale of Copyhold Lands, decreed, 
tho' the Title doubtful 188, 189 

11. But a Bill to perform a Marriage- 
Contract, depending on a Condition 
precedent, diſmiſt - 188 

12. Relief decreed againſt Executors 
on a Marine Contract 227, 228 

13. Where a parol Agreement is be- 


9 


| 


though ſhe ap- 
Anſwer without her 
Page 83, 84 
r over-ruled, 
a Mortgage 


| 18 
4. A Plea ordered to ſtand for an 4 . 


| Fever, without Liberty to except 


186 
5. After Anſwer and Demurrer, the 


Plaintiff amended his Bill, and had 
an Injunction, Oc, 183 


See alſo Title Bille 


eme Covert, 
pears, is not to 
Husband 

3. A Plea of a Purchaſo 

. becauſe no Anfwer to 


Amerciaments. 


gun to be put in Execution, and | 1. The Caſe of a Cuſtomary Diſtreſs 
ſo intended, the Court will inforce] on an Amerciament, for not appear” 
"M 1 4| ing and ſerving at a Court Leet 
Alimony. 2. See the Learning touching impo- 
ſing and affeering Amerciaments 
1. eee and ſeparate Maintenance 210, 211 
decreed out of a Truſt Eſtate 113. How and in what Proportion Af- 
2. The Wife may well ſuc in Chan- feerments were to be, G. 212, 
cexy for a ſeparate Maintenance, &. 213 
| F$2, 153 

See alſo Baron and Feme, and Chancery. Appeal. 
1. On an Appeal from a Decree; new 
Annuity. Matters admitted to be read, not 


1. An Amity for ninety- nine Years 
charged by the Husband, to pay 
141. per Aunum to the Wife for 
her ſeparate Uſe, and then to the 
Survivor and their Iſſue, Remainder 
mow . A 

2. And decreed accordingly (on 

.. Reaſon), and not to the Son's Ad- 


minſtrators, Sc. 98 
Anſwers, 

1. Where an Anſwer of an Infant 

may be read againſt him 


formerly in Proof 151 
2. An Appeal againſt enrolling a De- 
cree, is only to give the Court an 
Opportunity of hearing what could 
be faid againſt it ISI 
3. Ergo on ſuch an Appeal the Cauſe is 
entirely open, and the Party at Li- 
berty to offer what he can 152 
4. On an Appeal from an Exchequer 
Decree to the Houſe, the 1. 
dents Title, tho' admitted below, 
yet not allowed by the Lords, be- 
cauſe not proved, or the Admiſſion 
therefore in Scaccario 156 


See alſo Tit. Decree. 
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1. See the Arguments pro 

why a Feme Covert or may 


ma 
not appear without her Husband z 
and, per Cir! ſhe cannot Page 83. 


See alſo Tit. Anſwer. | 
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Arbitraments. See Awards. 


Articles, See Agreements and 
Marriage. 


Ai guments. 


1. Where the Husband may Aſſign 
the Wife's Intereſt in a Legacy, 
payable out of an Eſtate in Re- 
verſion 88, 89 

| 


| 


Attachments, 


1. Bail being taken on an Attachment, 
a Meſſenger ſent to bring in the 
Party 84 

Awards. | 


1. See the Award made by Lord 
Chief Baron Gilbert on Mrs. Shel- 
mer's Will 202 


| 


B 


Lankrupts. 


1. A N Agreement, &. for a Mort- 
gage made by one before his 
Bankruptcy, made void, Oc. 35, 36 
2. A Legacy given to an Infant Son, 


and paid by the Executor to the 


| 


| 


2. Alimony decreed to the Wife out of 


6. How far a Wife 


a Bankrupt aſſigned by the Com- 
miſſioners Page 103 
3. See alſo Page 140 
4. Where a Commiſſion of Bankruptcy 

bars an Extent , 221 


Baron and Feme. 


1. The will compel a Hi 
band to make a Settlement or Pro- 
viſion for the Wife, before it will 
Decree for Fortune to him 1 


a Truſt Eſtate in the Husband ibid. 
3. A. deviſes Lands to his Wife till 
his Son be twenty-one Years old; 
the Death of the Son before twenty- 
one determines the Wife's Intereſt 
Oy 36 
4. In what Caſes a Marriage Portion 
unpaid ſhall go to the Husband or 
to the Wife's Executor 70, 71 
5. Where a Bill is againſt Hausband 
and Wife, Quere if the Wife may 
appear, &. without her _—_ 
neg atur ) wks, , 
— ſhall be 
liable to the Husband's Adminiſtrs- 
tors or Creditors ibid. and 98 
ny £41 as T0 7 
7. ere a cy given to the Wife 
on a Cont! ency, Oc. ſhall veſt in 
the Hus ar 140 
8. A Proviſion for the Wife and Chil- 
dren decreed out of the Wife's 
Eſtate, which ſhe had before the 
Marriage U 27% 07 145 
9. No Homine Replegiando lyes by 
the Wife againſt her Huchand 149 
See alſo Tit. Alittony, 
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z's Eſtate 


Bills in Equity. 


Amy of an infant, without his Con- 


ent | 36 
2. But if brought by Prochein Any 


Father, who afterwards became 


of a Feme Covert, without her Con- 
| lenty 


4149 


3 — — tee . — — 
ATABLE of the principal Matters 


ſent, twill be diſmiſt on Affida- 
vit, &c. ibid. 
3. Of Bills of Peace, for Conformity, 
Quieting Poſſeſſions, &. See 
Page 2 and 183 


4. Of Bills of Interpleader 18 
5. Of Supplemental Bills 75 
6. Of Original Bills 184, 185 
7. Of Bills of Revivor, &c. 186 
8. Of Bills of Review 184 


9. Of Billsof Diſcovery 187,227,228 
10. Of Bills to Redeem, G. 185 
11. Of Billsto perform Covenants, ec. 
36, 188 

12, Of Diſmiſſion of Bills ibid. 227 
13, One Defendant cannot move to 
have another ſtruck out of the Bill 
who is not ſerved with Proceſs, 
but the Plaintiff may 183 
14. Of Bills of Exceptions 241 


See the Titles Accounts, Bonds, 
Bzeaches, By-Laws, 6c. 
| Bonds; &c. 
1. A Bond, &c. at firſt made WOE" 
Terror and Dureſs, but afterwards 
confirmed when at Liberty, decreed 


2. See a Deviſe of a Bond- Debt de- 


creed, though the Debt was (diſ- 
charged) paid 79 
3. The Condition of a Bond on a 
Marriage Treaty decreed, for ſecu- 
ring it to the Iſſue 14441414 
4. A Bond, though cancelled, allowed 
as an Exhibit to prove the Execu- 


tion of Articles 183 | 4. 


5. The natural Senſe of the Condi- 
tion of a Bond to pay Money on 
two ſeveral: Contingencies, is for 
the Benefit of the Obligee 250 

6. Ergo, a Bond or Promiſe to pay, Oc. 
on the Day of Marriage, or 


Hour of Death, is due when the 


. firſt Contingency happens ibid. 
203 Dil : Hon and 251 
gu! 3 


| 


7. Of Bondi to perform Covenants, Ge, 
Page 37, 38, 252, 253 


Breach of Contrads ; 
tions, &c. » Condi 


1. On Breach of a Condition or Pro- 

viſo ina Settlement, a Reconvey- 
2, Ihe Manner of pleading a B 

F Covenants, & q * a Tow 


See Title Bonds. 


By-Laws. 


1. A Commiſſion granted, enabling 
the Commiſſioners to make By- 
Laws, is illegal 43 


C 


Chancery. 


1. ITS original Juriſdiction in Caſes 
of Fraud, Truſts, and Acci- 
dents, &c. 2 
2. Its Juriſdi&ion as to Bills of Peace, 
and preventing Inconveniencies, 
Multiplicity of Suits, G.. ibid. 
3. Its Juriſdiction as to Guardians, 
and the Manner of declaring Guar- 
dianſhips 172, 173, Oc. 
The Chancery has a concurrent Ju- 
riſdiction with the Admiralty, in 
Marine Contracts 228 
5. It has alſo a concurrent juriſdiction 
with the Spiritual Court, in allow- 
ing Alimony, Oc. 1, 152, Oc. 
See alſo Tit. Bills 


Chart- 


A TABLE of the principal Matters. 


Charities and charitable Deviſes. 


. A charitable Deviſe out of Lands, 
l by a Parol Codicil, dag rm 


2, See the Caſe of e 
8 to 183 


—— 


| 
| Contingent Remainders. See Tit, 
Remainders. 


—— See Tit. Agreements. 


Conuſo2 and Conuſer. 5 


1. Where the Uſe ſhall tefult” to ei. 
ther Conuſor or Conuſee, on a Fine 


levyed | Aa. 16, 17, 18 


* 


Copyholds.. 


1 


It and 


3. Of the execu — Commiſſion of | 1. A Difference between 
the Popiſh F — in Heland] Frecholds, as to their er- 
237] Simple Condit. 0 1 109, 110 
2. Touching the Entail of Copybolds, 
Common. Ge. and where a Recovery = 
be of them, Gr. 
1. A Bill to quiet Poſſeſſion of a ght See allo Tit. Cuſtoms. 
2 and to prevent — 1 ”" 
| 183 1 1 vl 
2. Alter Haifiver and Demurrer, an] ; Coll and Damtages. ' - ; 
"* Injuntiion granted till further Or- = 0 40 
der, on Evidence of a Right. Temp. | 1. Where and in what Caſes Cofts md 
Eliz. and above ears quiet | Damages are to be awarded 19 
ee Sa ta 
/ refuſed till the tri id. | 2. s Point w 
* argued by Lord Chief Baron Gin 
Condition, See Tit. Bond and | B 
Breach, 
Covenant. 
Conditional Deviſe, See Tit. De- 
viſe. t. See a Covenant to Covenant, in Mar- 
riage Articles 6, 7 
| 2, A Covenant to levy a Fine, is to 
Contempts. be taken in Equity as a Fine levyed 
108, 109 
1. A Mother in Contempt for marrying 3. A Mortgage made without an 
her Child without Conſent of the | Covenant © nw the Pri 
Teſtamentary Guardian 177, Se. | tro 
178 | 4. A Covenant regarded as an Execy- 
2, See a Meſſenger ſent after Bail tion of an Appointment iti Purſu- 
1 upon an Attachment. 84] ance of a Power 167 


Cccc 5, S0 


hd — 


A TAB L E of the principal Matters 


5. So Articles to convey, &c. taken as 
a Purchaſe Page 166 
6. Of the Manner of pleading Cove- 
nants Oc. ſee 252, 253, 
See alſo Agreements. | 


Courts-Leet. 
1. Of — Diſtreſſes on Amer- 


2. A voluntary Settlement on a 
Daughter (after a Bond, e>«. 
i ang c.) made 


by „ex poſt. facto, Page 


3. A Letter from the Father, — 
ſing to give his Daughrer ſo much 
_—_ obligatory, &«, 29 

4. Daughters Portions charged 

Stock and real Eſtate, — to be 

raiſed 90 


ciaments at Court-Leets, 209 to 213 


1. A Tenant by the Curteſy reſtrained 


from committing Waſte (Lord Ber- 


. 
2. e if not liable to repair 
nge in Egury 


127 
the 
ibid. 


Cuſtoms. 


139 
bar- 


ſerved . 
3. The Cuſtom to be obſerved in en- 

tailing of Copholds, &c. ' 109, 110 
See alſo Tit. Copyhold and London. 
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D 
Damages. See Tit. Coſts. 
Daughters Portions, cc. 
Aughbters Portions, 


D 2 at 
| Eighteen, and no Maintenance 
in the mean Time, a Maintenance 


5- The Intereſt of Daughters Portions 
decreed far their Maintenance gz, 


ee 31 
6. A Conveyance of cuſtomary Land 
to a natural Daughter 139 


Debt. See Tit. Bond. 


Decree. 
1. Where a Decree ſhall bind an Infant 


20-2 
2. A Sulpœna ſci fuc to execute a 


I, Where a Deed is of an Eſtate, with 


a Power of Revocation, and *tis af- 
ter revok'd,. he to whom the Inhe- 
ritance belongs'may compel a Deli- 
very of the Deed up to be can- 
celled, G 04. I 


* 
ö 


| Demurrers. 


x. A ſpecial Demurrer to a Plea of 
Payment of Arrears on a Bond con- 
| ditioned to pay what ſhall appear 
due on an Account ſtated (not ſhew- 
ing what Sum was paid, &.) 251 
2. A Demurrer to a Subpena ſci fu 


decreed | 31 
2 . 


overruled 234, 235 
: Depo- 
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e principal Matters. 
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Depolitions. 


| 11. A Deviſe of all 


Io. A Deviſe of Perſonal Eſtate in 
Truſt, in Remainder, c. Page 55 
See 79, contra. 
his Perſonal Eſtate 


1. Debofitions of Witneſſes taken in] paſſes all he hath at tle Time of 


Ireland. allowed good Evidence in 
the Chancery here Page 16, 18 
2. See what is meant by the beft Evi- 
dence, as to Depoſtions taken 18 
3. Plaintiffs cannot be examined as 
Witneſſes, contra of Defendants 


98 
See Tit. Anſwer and Witneſſes, 


#4 Deſcents. 


1. A renewed Title deſcends not to 
the Heirs of the antient Right 77 


Deviſes, 
1. What Words in a Deviſe ſhall, by 
Implication, bind both the Real 
| and Perſonal Eſtate to pay Debts 


Legacies See 111, 129, 138 


2. A Deviſe of all his Eſtate paſſes an- 


Eſtate agreed for by Articles 77 
3. Where a Deviſe 'on Condition not 
© to marry without Conſent, Ges. 

ſhall be taken abſolutely 26, 27 
4. Deviſe of the Ræſiduum, where it 

ſhall relate to the Perſonal Eſtate 

only, and not the Real 30, 31 
5. A Deviſe to his Wife till his Son 

be 21 ; the Son's Death at 13 de- 

termines her Intereſt | 
6, Of Deviſes by Implication, and on 

Truſts, c. 39,40, ſee 67,116,117 

7. The Implication in a Deviſe to diſ- 


inherit an Heir, muſt be a neceſſary 
Implication 4t 


8. See ſeveral Charges on an Eſtate 
by the firſt Teſtator, the Deviſee 


and him in Remainder how they 


operate, &c. 65, 66 
9. A Term deviſed to a Wife, Execu- 
trix, and her Child, enſſent, &c. the 
Supluſs to be diſtributed 74 


j- £9 


36 | 


his Death , 
12. What Intereſt in the Wife's For- 
tune, &c. may be deviſed by the 

nee 
13. A Deviſe of Perſonal Eſtate to 
his Relations, to go accotding to 
the Statute of Diſtributions 92 
14. * a Deviſe of Perſonal Things 
n Rema 
= de ſubd, af 2 194 Faru, 2 
15. Yet a Deviſe of Money to be laid 
out, &. may be good in Tail, &. 
FRY 105 
16. Of Deviſes by Implication to a 
Son or Daughter, or Grandſon 
Rat 115, ſer 1164117 
17. A Deviſe of Perſonal Eſtate. for 
Uſes, Truſts, &«c. never performed, 
1s a void Deviſe _ 120, 121 
18. A Deviſe to all his Children and 
Grandchildren, intends only thoſe 
in E/e at his Death 136 
19. The Effect of the Words, die 
without Iſſue, in the Deviſe of the 
Reſidue of a Term 149 
20, Entailed Lands deviſed, &. 15 


Seq Tit. Charity and Wills, 
See Tit. Deviſe 12 and Statutes, 


Diltrſbutions. 


1. See the Diſtribution awarded by 
Lord Chief Baron Gilbert on Mrs. 
Shelmer's Will '203 
See Tit. Reſiduum, 


Diſtreſles, 


1. Of cuſtomary Di/treſſes on Amer- 
ciaments, for not appearing, Os. 


at a Court Leet 209 
Dureſs, 


A TABLE of the principal Matters. 


Dureſs. 


t. A Bond made under Dareſ, but 
confirmed when at _— de- 
Page 9 


Eccleſlattical Jurisdickion. See Tit. 
Jurisdition. 


Tjetment. 


HE Reaſons for granting new 
Tryals in Heciment 2 


Election. 


1. An Election may be either general 
to proceed in ä 
183 

2. Or it may be ſpecial, i. e. to pro- 
ceed for here, and for Part at 
Law ibid. 
3. But it ſeems in both Caſes, the 
Court will judge of the reaſonable- 


* 


neſs of the Ele&:on ibid. 
Equity. 

| 

1. Where Equity will not ſupply a 


defeQive Surrender, &c. in Favour 
of the Wife againſt the Heir 8 
2. Where a deſective Surrender ſhall 
be made good 1n Favour of Pur- 


chaſors, c. by, 14, 96 
w 
15 


and in Equity 


＋ Where Equity will ſupply a de. 
fective Appointment of + Chari 
Ce Page 44, 4s 


Seealfo Tit. Chancery and Eletfon, 


Eſtates Real and Perſonal, 


1. What Intereſt in a Real Eſtat⸗ may 
be deviſed NM. B. 91, 92; or Per- 
ſonal, ſee 78, 79, 12g 

2. A Deviſe of all his Eſtate paſſed a 
Real Eftate, though agreed for by 
Articles only 77, qr. 87 

3- Childrens. Portions charged on 

Eftate, how to be 


Stock and Real 
raiſed 90 
4. What Words in a Will ſhall, by 
Implication, bind a Real Eſtate to 
pay Debts and Legacies 111 
5. And ſee a Real Eſtate ſubjected to 


2 Legacy, though not charged 


ereon | 123, 124. 
6. Where the Real Eſtate is (expreſſy) 
ſubjected to a Legacy, the Perſonal 
is diſcharged 


125, ſee 128, 


0 Fe — fi died Incumbrance, 
ate, ſu to an Incum 

1 Heir not to have Aid of the 

Perſonal 129, 130 

8. A Proviſion for younger Children 

is chargeable on the Real Eftate 

| 166 


9. What Eſtates and Intereſts in Lands 


_ liable to the Payment of 1 
Legacies I 
10. Where Perſonal Eftate ſhall Q 
applied in Aid of the Real, & 
econtra 72, 73 
11. See of Deviſes of Perſonal Eftate 
in Remainder, in Truſt, &c. 74, 
7, 79 (105, comra.) 
12. Touching Deviſes of Future Eftates 
and In 


78, 79 

13. A Deviſe of all his Perſonal tate 
a 
7 


3. Of the Difference of Liens in 
- 


2 


14. A 


14. A Deviſe of Perſonal Eſtate to his 
Relations, goes according to the 
Statute of Diſtributions Page 92 

15. A Deviſe of Perſonal Eftate, for 


Uſes, Truſts, ec, never performed, | 


is a void Deviſe 120 
16. Queried, If the Surplus of the 
Perſonal Eſtate ſhould go to the Ex- 
ecutors, or next of Kin 125 


See alſo Tit. Deviſes, Exrcutoz. 
Reſiduun, Wills, dc. 


Evidence. 


1. A Cenſure of Courts of Law for 
admitting a former Verdi& to be 
given in Evidence on the Tryal of 
another's Pro 2 

2. Q: If on the Statute of 3 & 4 Anne, 

c. 9. the Want of Conſideration of 

a Promiſſory Note may be given in 

Evidence 154 

3. Q. If the Probate of a Will be of 

itlelf concluſive Evidence of its 

Validity, Gr. (Lord Chief Baron 

Gilbert 's Argument) See 203 to 


| 209 
4. Where Proofs not read in the Ex- 
chequer (becauſe the Title was 
there admitted) were not allowed 
to be read in the Houſe of Lords 
N. B. 155, 156 

z. Yet on an Appeal from a Decree 
in Chancery, new Matters admit- 
ted to be read, not formerly in 
Proof 151, 152 


See alſo Tit. Pzoof and Witheſs, | 


Execution. 


1. To a Bill to account for Aſſets, an 
Execution pleaded by an Execu- 
tor in Diſcharge; G 190 


"AU TABLE of the principal Matters. 


* 
_—_ — 4 


Executors. 


1. Where an Executor may be of 
Lands, and Lands made liable to 
Debts, &*c. Page 137 

2, See Lord Chief Baron Gilbert's A- 
ward between Mrs. Shelmer's Ex- 
ecutors and next of Kin, c. 200 

to 203 

3. On a marine Contract, Relief in 

Equity againſt the Executors 227 


dee Executions 1. Eſtates 16. 
Extents. 
t. See Mr. Strange's Argument, where 


an Extent was antedated in order to 
over-reach a Commiſſion of Bank- 


ruptcy 220, Oc. 
bs — - — 
F 
Fines and Ametciaments. 


1. I ORD Chief Baron Gilbert's 
Argument, touching Fines and 
Amerciaments, and of Diſtreſſes for 
the ſame, & c. 209 to 213 


See alſo Tit. Amerciaments. 
Fines to Ates, &c. 


1. A Covenant to levy a Fine taken 
as a Fine levied no 108 

2, A Covenant to levy a Fine ſuffi- 
cient to bind the Iſſue 1 

3. A Fine in Order to make a Tena 
to a Precipe, how it operates 17 

4. A Ane levyed to one and his Heirs, 
to the Uſe of him and his Heirs. 


Q. If he takes by Way of Uſe or 
at Common Law -w ibid. 


5. Q. The Effect of a Fine, fur conu- 
ſance de droit come ceo 18 
6, Ofthe Import of the Words, Cujus 
quidem Finis pretextu 17 in pede 
Dddd 7. Where 


A TABLE of the principal Matters. 


7. Where a Fine ſhall bar Remainders, 
Cc. Page 18, 1 
See alſo Tit. Recovery, Truſts, 6c. 


Foꝛgery. 


t. A Caſe put of a forged Bank Note, 
given as a —— to B. for 
B's Note | I55 


Frauds. 


1. Frauds, Truſts, and Accidents ＋ 
Juriſdiction to a Court of Equity 2 

2. What Agreements ſhall be drawn 
within the Statute of Frauds, &. 


4 
3- The Truſt of a mortgaged Term, 
c. decreed againſt a Fraudulent 
Prior Mortgage 122, 123 
4. The Conſtruction of the Statute 
of Frauds touching Wills, &c. 168, 
169, 170 | 
See alſo Tit. — 


G 


Guardians, 


bo”! | 'Ouching Guardians and Guar- 
dianſvips See 172 to 177 


T HE Heir. of the antient Right 8 


not to inherit on a renewed 


2. Of the Import of the Werde Fae, 


9 Heirs Male, and Heirs of the Body, 


117, 118, G. 1 
3. Where there may be a Heres v1; — 


ventis ibid. 131, 132, 
4 Of Heirs by Deviſe "by Colton? 


(as in Borough Engliſh) and — 
Common Law 132, 133, 8 


Þomine Replegiando, 


1. No Homine Replegiando lyes for a 
Wite againſt her Huſband 149 


Þotchpot. See London Cuſtoms, 


i 


Inteſtuous Parriages. | 


Man Marries his firſt Wite's ; 
Mother's Siſter (c.) is In- 


136, 157, Oc. 
2. See the Doctrine of — Wh Mar- 


riages diſcuſſed ' 156 to 160 


Infants 


1. Where a Decree may bind an In 
fant See 3, 4 

2, Where an Infants Anſwer may be 
aw 215. him 


4. Bill may be brought by one as 
ochein Amy to an Infant without 

Fas Conſent 36 
5. A Deviſe to a Wife till his Son 
be Thirteen ;| the Son dies before, 
it determines the Wife's * 


e 77 


6. A 


A 


— _— „ 


ATA B LE of the prin cipal Matters.” 


6. A Legacy to an 


by the . to the Father, yet 
afterwards aſſigned by tlie Com- 
miſlioners of Bankrupts Page 103 


Jnfozmnatton. 


r. In Chancery, touching a Deviſe to 
the Maſter and Fellows of N 
College in Cambridge 

2. In the Exchequer, by the Faſt 


India Company againſt Matthews | 


an Interloper 213, 214 to 220 


Jnjuntion. 


1. An Injun@ion granted on Terms, 4+ 


the Defendant giving a Judgment 
with a Releaſe of Errors, ſubje& to 


the Order on Hearing 155 
See alſo Tit. Maſte. 
Intereft ut Money. 

1. The Intereſt of Daughters Portions 


decreed for their Maintenance 93 
2, Where Intereſt ſhall be paid for 
the Arrears of an Annuity ariſing 
out of a Perſonal Eſtate I42 
3. Where a Proviſion is for a Wife 
and Children, and no Children | 3 
happening. Q. If on the Wife's 
Death any Intereſt is due, and to 
whom payable 145 


Jnterrogatozes. 


1. See and Note the Differences in 
Caſes of exhibiting Interrogatories | 
in the Office, and Comiſſio- 
ners 

2. New Interrogatories ordered to 


150 


ant Son paid 


de 


exhibited on ſuppreſſing the old|- 


3. An Examination on ſubſequent 2 
terrogatories will not make good the 
Determination of the Court by 

A2 Matter ex poſt Page 775 | 


4 Ireland, Kc. 


1. Depoſitions taken in Ireland, by Vir- 
tue of a Commiſſion iſſued here, al- 
lowed good Evidence here 16 

2. Caſes heard and decreed in the 

Exchequer in Ireland, from Page 

233 to 270 

Triſh Truſts and 


3. Caſes touchin 
nd the Power of the 


Forfeitures, a 


Commiſſioners therein 237, 
' 238, Gc. 
The Argument of Link Chief 


Baron Gilbert, in Caſe of a Murther 8 
committed in Feland 


See alſo Tit. Papiſts. 
Judgments. 


1. To what Time a Judgment, by 


Virtue of the Statute of Frauds, 
Oc. ſhall relate 142 
2. That a Creditor may 


not ſecure his ſubſequent Debt b 
taking in a Prior Fucemene 150 


- See and Mee 3 
— gments and Mortga 
| 4 1 


ing Liens on Lands 
Jurisditions, 


gg 13 


I, The has an original, or 
at leaſt a concurrent Furiſdifion 
with the Spiritual Court, in Caſes 
of Alimony and ſeparate Mainte- 
or „ 5 7 & 


| 


2. The 


ITS 2 — 


MASS al * 


r — — 


—ATABLEf 


the principal Matters. 


fiaſtical Juriſclidlion in Caſes of | 


Wills, Cc. Page 203 to 209 
3. The Chancery hath a concurrent 
Furiſdiftion with the ſpiritual 
Courts in Teſtamentary on 
01a, 

4. The Chancery has alſo a concur- 
rent Juriſcliction with the Admi- 
ralty in Marine Contracts 226, 7 


— — 


K 


King. 


. Ar the Aing's Viſitatorial 
Powers, &c. See 178 to 182 


L 
Law. 

1. HE Law neceſſary to be re- 

7” formed 2 

See Tit. Evidence. 
Leaſes. 

1. Where Notice to a Remainder-Man 

confirms a void Leaſe 85 
2, See Leaſcholds ſettled by Leaſe and 

Releaſe in Truſt, &c. 143 
3. No Releaſe can operate upon a 
void Leaſe 


4. A Leaſe cancelled by Miſtake, is 
no Surrender of the Term, &. 


5. Or any Ground (corroboration) 
of a new Leaſe ibid. 
| Legacies. 


1. Where a Legacy deviſed, ſhall be 
taken in Sad ion of Debts, Mar- 


2. Where a Legacy deviſed to an Ex. 
ecutor wel be liable to Des 
not Page 73, ſce 8: 

3. Where a Real Eſtate bolabi 
to ſatisfy Legacies, Debts, Ge. 

ibid. and 

4. See Real Eſtate ſubje&ed to a = 
gacy, though not exprelly charged 

eren 123, 131 

5. A Legacy deviſed to an Infant, and 

paid Dy the Executor to the Father, 

et aſligned by Commiſſioners of 
nkrupts 103 

6. The Teſtator's Eſtate bound to pa 
Debts and Legacies, in whoſe 
Hands ſoever it comes I24 

7. Where a Legacy given to the Wife 


on a Contingency ſhall veſt in the 
Huſband | 


| I 
8, What ſhall be ſaid an 4 
of a Legacy, Oc. See 82 
9. What ſhall be faid a Legacy cauſa 
mortis I3 
10. What ſhall be ſaid a lapſed Le- 
gacy, Oc, See 76, 137, 2c9 


See alſo Tit. Deviſes, London Cu- 
ſtoms, and Beſivuum. 


| Lien. 


1. What ſhall be a Lien on the Eſtate, 
either in Law or Equity See 15 


London Cuſtoms; | 


1, Where Children provided for by 
2 Freeman ſhall have an equal 
Share of the Thirds with ſuch 
Children as are unprovided for 

12, 13 

2. The Court in that Caſe would not 
compel the putting their Legacies 

in Hotchpot | 13 

3. Where a Wife, by the Cuſtom of 

London, way be barred of her cu- 


riage-Portions, & c. 
| 3 


64] ſtomary Part 28, 2 9 


0 ll 


—— 


AAB! E of the princi pal Matters. 


A Freeman dying, and leaving a 
Widow and two Daughters, if one 
Daughter dies, her Siſter ſhall have 


the whole Orphanage Part Page 


5. What Share of a Freeman's Eſtate 
his Widow ſhall be entitled to by 
the Cuſtom 81 
6. Of the Difference between the 
Cuſtom of London, and that of the 
Province of Tork, in Diſtributions 


82 

7. What ſhall bar a Freeman's Wi- 
dow of her Cuſtomary Share 94, 
95 


8. ©. If a Jointure before Marriage 
limited to be only in Bar of 
Jower) ſhall preclude the Wife 
from her Cuſtomary Share 96 

9. Note, A Grandchild 1s not within 


th London, Free- 
2 (2. 'Hotchpor) 
I 


37 

10. An after-born Child ſhall come 
in with the reſt, as to the Cuſto- 
mary Shares of Freemens Perſonal 


Eſtates | 
11. How the Eſtate of a Freeman 


ſhall go, according to the Cuſtom, 
and the Statute of Diſtributions 
ibid, 

12. See touching the * of Lon- 
don, as to Payment of Tythes, &. 


191 to 195 
See alſo Tit. Oꝛphanage. 


—_—_— — a 


M 


Maintenance, 


1. | YAughters Portions made pay- 
D able at Eighteen, and no 
Maintenance in the mean Time, yet 
a Maintenance decreed 


32, 33 


153 


2. That the Court of Chancery may 
decree a ſeparate Maintenance to the 
Wife. See Tit. Alimony 


Manllaughter. See Tit. Murver. 


| 


Marine Contra#s. See Tit. Jurit⸗ 
diction. 


Merchants. 


1. See the Caſe of the Eaſt- India 
Merchants againſt Matthews an In- 
terloper 213, Oc. 

2. Where twenty Years Acquieſcence 
bars Accounts between chants 

224 


Marriage. 


1. Action on Promiſory Note to pay 
on Marriage or Death, good on the 
firſt Contingency 249 

2. Where a Deviſe not to Marry with- 
out Conſent, &c. ſhall be taken as 
an abſolute Deviſe 26, 27 

3. Where a Legacy deviſed ſhall be 
taken in Satisfaction of Marriage 
Portions, c. 64, 65 

4. Where a Marriage Portion unpaid 
ſnall go to the Husband or the 
Wife's Adminiſtrator 71 

5. Of Orphans Marriage Portions 

See 107, 108, 109 

6. See an Action on a Marriage-Bro- 

kage Note given to a Parſon N.. 


147, 148 


7. See the Effect of  Covenatits to 


covenant, in Marriage Articles 6, 7 
8. The Benefit of Marriage Articles 
decreed to Children, & 111 


31 


Eeee 9. By 


7 
0 
' 
] 
1 


— - ” > _ — — 4 
= — a ie, — —— . —— — —— — 
1 — 


| 9. By Marriage Articles a Remainder 


13. Bill for Performance of a Marri- 


7. Matrimonium ſubſequens tollit Pec- 


ought to be done 165 


* e . 


[OY 


""ATABLE of 


8 


vas to be to the Iſſue, c. But the 
Settlement was a Remainder to the 
Wife in Tail Page 113 
To. The Condition of a Bond on a 
Marriage Treaty decreed to ſecure 
the Iſſue 114 
11. Marriage Articles to leave a Pro- 
viſion for the Wife (an Annuity 
Tax- free) 141, 142 
12. By Marriage Articles, a Leaſe- 
hold ſettled by Leaſe and Releaſe in 
Truſt, &c. | 143 


age Contract, depending on a Con- 
dition precedent, diſmiſſed 188 


See allo Tit. Agreement. 


Maxims. 


1. Certum eſt quod certo reddi poteſt 
I 


6 
2. Eft Boni Fudicis ampliare Furiſ- 
 diflionem 8 
3. Qui tacet conſentire videtur 85 
4. Qu poteſt & debet vetare 1 =_ 
57 5 
5. Non eſt Heres viventis. See Tit. Heir 
6. Æquitas ſequitur Legem 136 
catum precedens. C. 139 
8. Cyntracta Matrimonia minime ſol- 


- , verentur 


159 
9. Equity looks on that as done which 


nere 182 
11. A Decree affirmed in Dom Proc 


Aiſſentiente Clero 19414. 


T2. Regula peccatis, que Pænas irrog at 
qua: 213 
13. A Diſcovery. draws with it Re- 
lief (explained) 1 1951. 827 


the principal Matters. © 


Melne Profits, 
1. On Breach of à Condition or 


Proviſo, a Reconveyance decreed 
but not the Meſne Profits Page 43 


A Meſſenger ſent. See Page 85, and 
Title Attatchment. 


Podus Decimandi. See Title 
Tythes, and Page 229. 
Money. 

1. A Deviſe of Money to be laid out 

may be good in Tail, & 105 
2, See touching the Import of the 
Word Money in a Deviſe, & c. 202 


See alſo Tit. Jntereſt and Moztgage. 


Moztgages. Scc Pawnes. 


1. A Mortgage in Fee decreed to the 
Heir of the Wife, and not to the 
Husband or the Adminiſtrator, &c. 


. 2, 3 

2. A. mortgages Lands by Leaſe and 
Releaſe, to be void on Payment, 
c. but no Covenant for the Re- 
yment; and then deviſes the 
Lands to his Wife, Gc. See 106, 
107 

3. Another Caſe of a Mortgage, with- 
out any Covenant to repay the 
Principal, Oc. 110 
The Truſt of a mortgaged Term, 
Oc. decreed againſt a prior fradu- 
lent Mortgage 122 
5. Q. If a Judgment · Creditor may 
ſecure his Judgment, by taking in 
a prior Judgment or Mortgage 150 


14. No Conſtruction can be too liberal 


CE 
5 wa 
oO 


to make Parſons reſide, &c, 230 


6. Plea 


— TABLE of the principal Matters. 


4 
— 


6. Plea of Purchaſe, & c. over- ruled, 
becauſe no Anſwer to a Mort- 


gage alledged Page 185 
7. See a Bill brought by Infants to 
redeem, &. limited ibid. 


8. See the Expoſition of the Statute 
of Frauds, touching the Deviſe of a 
mortgaged Term attending the In- 
heritance 168, 169 


Motions. See Tit. Rules. 


Murder and Banſlaughter. 


t. See the Argument of Lord Chief 
Baron Gilbert, in the Caſe of a 
Murder committed in Ireland 267 

to 275 


I] 


N 


Non-Reſivence. 


t.N TON- Reſidence pleaded in Bar 


to a Bill for Tythes in the 
Exchequer 


Notice, | 
1. Where Notice of an Incumbrance 


is neceſſary to be given or not 
6, 7 


: 


2. What Notice to a Council of an 


Incumbrance ſhall bind the Party, 
Oc. | BE 
3. Notice preſumed of all Matters'm 
a Deed to which another Deed 
(whereto the Party is privy) W 


4. Where Notice to a Remainder-Man 
all confirm a void Leaſe 83 
. | 


4 


— 


5. Where a Wife, Executrix, having 
Notice of a Proviſion for Children, 
is bound to make it good 89 

6. Where one having Notice that 
Money, c. is liable to an Ac- 
count, ©. ſhall be charged there- 
with 162 

7. Purchaſors with Notice are bound 
in Equity to pay Debts (Legacies) 
n mn 113 


— 


0 
O2phanage. 
AN Orphan's Marriage Portion 


was paid, but no Settlement 
made, purſuant to an Agreement ; 


I 


N 


N 


yet after the Death of the Husband 
and Wife the Settlement was de- 


creed, & _ 107 to 110 


Co 
See alſo Title London Cuſtoms, 6c. 


Dutlattivy, 


528, 229 7+ See a Purchaſe under an Oulewry 


pleaded in Chancery 184 
1 2 5 
11 
Papiſts, 


| Way ching the Forfeitures of 
Papiſtr Eſtates, & c. in Treland ' 
1 Fee 237, Gr. 


Vawns and Plevges. 


1. Jewels worth 6001 are pawned for 
2001, the Pawnee afterwards lends 
; divers 


A Wren abt 5 * 


ATABLE of the principal Matters. © 


divers other Sums on the Pawner's 


Notes; no Redemption of the Jew- 


* Though a Plea in Bar be al- 


els without paying the whole Page 

| 104 

2. So if the firſt Sum had been ſecured 
by Mortgage, &c. no Redemption 
without paying what due on Notes; 
otherwiſe where the ſubſequent 
Debt is ſecured by Bond 105 

See alſo Tit. Moztgage. 


Perpetuity. 


1. Limitations in a Will to twenty 
Perſons in Eh, ſucceſſively in Re- 
mainder for Life (or in Tail) no 
Perpetuity 128 


Pleas. 


1. A Purchaſe under an Ouxlawry 
pleaded to a Bill, to be relieved a- 
gainſt a Judgment in ane 

184 


lowed, yet the Plaintiff may repl 
to the Truth of it, and put the Dy 
fendant on proving it ibid} 
3. See a Releaſe ſubſequent to a De- 


cree pleaded, though not taken No-| - 


tice of on ſtating an Account, &c. 


ibid! 


4. A Plea of Purchaſe over-ruled, be- 


cauſe no Anſwer to a Mortgage al- 
ledged, Oc. 3 
5. Plea to ſtand for an Anſwer, with- 
out Li to except 186 


6. Though no Bill of Diſcovery is 


be on penal Statutes, without 
waving the Penalty, yet the Ad- 
vantage of pleading ſuch Matter 


: ſeems waved by Partners in Clan- 


1 
* 
o 


* 
99 * 


denſtine Trade, &c. 1865 
7. The Plaintiff's Diſcharge of an 
Execution againſt the Teſtator, 


pleaged an Executrix in Bar of | 5 
a Bill to diſcover Aſſets 190 
8. See Non-Reſidence pleaded in Bar | 
to a Bill for Tythes 228, 229, Cc. 
I 


w 


— 


„ 


2. 1866 187 4. 


— 


9. See the general Rules touchine 

Plas in Bar, &. (at Law) Page 
251, 

10. See alſo the Rules kin "8 


ing Conditions, or Covenants per- 
formed, Gc. 252, = 


Powers, 
1. Touching the Execution of Pore; 


in limiting, ſettling, and revokin 
Eſtates See 166, 167, 168 


Pzincipal, See Tit. Boney and 
| _ - Intereff, 


Proceſs, 


| 1. Where Proceſs ſhall be againſt both 


Husband and Wife, &c. 83 


Pꝛochein Amy, See Tit. Inkant. 
Pꝛohibitions. 


I, See the Learning of Prohibition: 
diſcuſſed, from 156 to 160 


Pꝛoots. S8ce Tit. Evidence and 
Uitnels, and Page 155, 156. 


Purchaſe. 


1. Lands purchaſed after a Will, de- 
creed to go purſuant to the Will, 
though no - Truſt, &. declared 


II 

2. Purchaſers with Notice, are bound 
in Equity to pay Debts, Legacies, 

. OG 1 
3. A ſpecifick Performance of an ex- 
travagant Agreement for a Purchaſe 
decreed f 155 
Marriage Articles in Conſideration 
of a Portion paid, deem'd a Pur- 
_ chaſe, &c. ras. [_- 
So Articles in Conſideration of, 
Ge. to ſettle Lands, not to be taken 


as a Debt, Cc. but as a Purchaſe 
166 


6, See 


— — 


— — 


4 TAB L E of the principal . Matters. 


I 


5. fas A Purchaſe under an Outlawry 


— 2 Purchaſe over- ruled, be- 


3 

Pl 
1 * cauſe i it did not anſwer to « Mort- 
185 


gage . 
See Tit. Remainder, 3» 


Reconveyances 


1. On Breach of a Condition or Pro- 
viſo in a Settlement, a Reconveyance 
- decreed 43 


Recovery. 


t. What will wake a good Tenant to 
wo Precipe in ſuffering a * 
16, 17 


2. Of the Operation of the Statute of 
Uſes on Fines and Recoveries 17 


Redemption. See Tit. Moztgage 
and Pawns. 


Releaſe, 


Leaſe and Releaſe in 


Way of 
ruſt, & c. 
143, ſee 106 
2. A Releaſe cannot operate on a void 
Leaſe or Will, &c. 144 
3. A Releaſe ſubſequent to a Decree 
pleaded 184 
See alſo Tit. Leaſe, 


Remainders, &c. 


1. Of Uſes and Truſts limited in Re- 
mainder, Oc. ': 1 7 
2. Of contingent Remainders with re- 
ſulting Truſts, Uſes, c. 20, 21 
3- Where a Remainder by Purchaſe 
bars a Deviſe 22 to 225 
4. What Act of a Truſtee ſhall defeat 
a Truſt or deſtroy a contingent Re- 
mainder 34 
5. Deviſe of a Perſonal Eſtate in 
Truſt in Remainder void 75. 


76, ſee 79 


Page 184 | 


6. Yet ſee an Annuity, ©. limited 
in Remainder ' . Page 97 
7. A Deviſe of Perſonal ry. in 
Remainder is void 105 
8. Contra of Money deviſed to be laid 
out in a Purchaſe in Tail, 2 
ibi 

9. The Cuſtom of a Manor as to bar- 
ring Remainders, Cc. 188 
io. Where Notice to a Remainder- 
Man hall confirm a void Leaſe 85 
See alſo Tit. Settlements. 


Rents and Reſervations. - 


I. The Words Reſerving the antient 
and accuſtomed Rents expounded 


45 to P 
Reply. 
1. A Reply may be to a Plea in Bar, 
though the Plea be allowed 184 
See Tit. Plea. 
+324 W117: 


: "OR | 


_- © --< - 
% * 
29 


A Deviſe of a Refiduum is but 2 


gs = 
In es of Refiduums the Deviſee 


is but a Truſtee for the-Legatees, 
Oc. NM. B. 124 
3. Where the Refiduum of a Perſonal 


Eſtate ſhall go to the Executors or 
next of Kin 125 to 127 


4. The Reſduum on an imperfect 
Will to be diſtributed 184 
5. A Term deviſed to a Wife, Ex- 
ecutrix, and a Child, Enfient, Oc. 


The Reſiduum to be diſtributed 


7 
6, Of Reſiduums, &c. according - 
the Rules of the Civil and Facleſi 
aſtical Laws 204, 205, Oc. 
7. Lord Chief Baron Gilbert's Award 


of the Ræſiduum on Mrs. 8 8 
Will „201 


8. Where a Deviſe of the Refchnm 
ſhall relate to the Perſonal Eſtate 


2. 


only, and void as to the Real 
Ffff 


30 
Rules. 


2 7 4 B LE of the principal Matters. © 


Rules. 


1. See ſeveral Ruler on Motions in 
Chancery made by Lord Chancellor 


King Page 183, 184, Oc. 


Fa. Y r 


ow 


8 
Satisfaction. 


1. 8 touching Sati faction of 
Debts Legacies, G c. 89, Oc. 
And Tit. Legactes. 


Schals. 


1. See and Note the Caſe of Birming- 
bam Free- School 178 to 183, 
ſee alſo 44, 45 
Sequeſtrations. 


1. An Order of Se queſtration i in Chan- 
cery is to be founded on Affidavit, 


Oc. 178 
Settlements and Barriage-Set- 
tlements. 

1. A. Mortgages Lands by Leaſe and 


leaſe, I to * void on Payment of 
oney (but no Covenant for Re- 
yment) and Sertles the ſame 
Lands on his Wife and Daughter, 
T06, 107, 143 

2, * Orphan's Marriage-Portion 
paid, but no Settlement purſuant to 


Agreement. After the Death of | 10. That the Intent of that Statute 


Husband and Wife a Settlement was 
| decreed for their Daughter, Gr. 


107, ſee 114 
3. By Marriage-Articles a Remainder 


was agreed to the Iſſue; but the] on Mrs. Sbelmer's Will 200 to 203 
Settlement limited a Remainder in| 12. A Deviſe of Perſonal Eſtate to 
Tail to the Wife (no Relief) 113, Relations ſhall go according to ” 


16. To what Time a Judgment a 


4+ See a Leaſehold ſertled b Way of 


Leaſe and Releaſe, in oth Se. 
Page 143- 
See alfo Tit. Articles and Barriage, 


Statutes, &c. 


1. Expoſitions on the Statute 29 Car. 2. 

C. 2. of Frauds, & c. that Wills of 

Lands ſhall be in Writing, &c. 

1609, 259, Oc. 

2. Where a Will is void by that Sta» 

tute, it cannot operate as an Ap- 
pointment 


5 
3. Where a Parol Leaſe without 


Writing ſhall be taken to be within 
that Statute 


4. A ſpecifick Performance of a Pa rol 
Agreement decreed, notwithſtand- 
ing that Statute 35 
5. A Letter writ by the Father, pro- 
miſing his Daughter 10001. Por- 
tion, exempts it out of the wi 


the Statute of Frauds, Oc. ſha 
relate 


7. Per Gilbert, by the Senke of 
Frauds, 92 — for a= can't = 
ſurrender cancelling it, with- 
out Writing. . 236 
8. Per Strange, the Crown is not 
bound by 2 of Frauds, &. 

221 
9. An Expoſition of the Words of the 
Statute of Diſtributions, 1 Fac. 2. 
C 17. i. e. where after the Fa- 
ther's Death, any of his Children 
die inteſtate in the Life of the Mo- 


ther, &c. 189 


was to put the Mother on the ſame 
Foot with Collaterals - 190 
11. Lord Chief Baron Gilbert's A- 
ward of the Diſtribution to be made 


3 114 


Syutute of Diſtributions 


13. What 


What will bring 2 Debt out of 


%®s Statute of Limitations Page 41 
10 A Conſtruction 
29 Car. 2. C. 3. as to 


of Truſts, Uſes, &. 16,17 


15. A Conſtruction of the ſeveral | 


Statutes touching Coſts and Da- 
mages 196 
16. Of the ſeveral Statutes, 12 Car. 2. 
and 9 & 10 V. 3. touching Nayi- 
gation, Trade, &c. 187, 218, Oc. 
17. Of the Statutes 3 and 4 Anne, 
C. 9. touching Promiſſory Notes, 
Co I54 

18. Of the Statutes, &c. touching 
the Forfeitures of Papiſts in Ireland 
237, 241 to 249 
19. No Bill of Diſcovery on poenal 
Statutes, without waving the Pe- 


nal 186 
Le allo Plea and Trade. 


Subpoena Scire Facias. 


1. 1 facias to execute 
„ec. | | 
2. See a Demurrer to a 
facias, but diſallowed 


Surrender of Leaſes, Eſtates, &c. | 


I.-A Leaſe cancelled on a Miſtake, 
Oc. is no Surrender 235, 236 
2. See a Surrender of Copyhold Lands 
on Condition, &c. 8 
3. Where a defeQive Surrender ſhall 
be made good in Equity 13, 14 
96, 97 

Where Equity will ſupply a de- 

ur fective — in —— of a 
Wife againſt the Heir 8 

5. Where a Surrender to the Uſe of a 
Will is neceſſary to paſs Cuſtomary 


nds 78 
6. Where a Default of Surrenderin 


Copyhold Lands ſhall be ſuppli 
in Equity 


121 


of the Statute | 


| 5. The Truſt of a Mo 


T 
_ Taxes. | 
1. Na Recognizance to pay an 
Annuity, c. no Allowance 
to be for Taxes, and why Page 
141, 142 
Tenancy in Common. 

1. A Deviſe to three to be equally a- 
mong them, makes a T in 
Common, though not ſaid to 
qually divided, &c. 


Term. See Tit. Devile. 
Teſtaments. See Tit. Mills. 
Title. See Eſtates. 


Trade. 


1. Partners in Clandeſtine Trade not 
to plead a pcœnal Statute, & c. in 


Bar of a Diſcover 187 
2. See the Conſtruction of the Statute 
9 and 10 FW. 3. C. 44. touching the 


Trade to the Eaft-Indies, &*c. 213 


« =% 


to 220 


"yp 


e- 
146 


Treſpaſs. 
1. See ſeveral Caſes of Coſts, ec. in 
Treſpaſs, &c. 197, 198, 199 


| Trufts and Truttees. 


1. Alimony and ſeparate Maintenance 
decreed out of a Truſt Eſtate I 
2. What a Declaration of Truſts, 
Uſes, &c. on the Statute 29 Car. 2. 
Gs... „ 
3. Of Deviſes of Lands on Truſts, i. e. 
to Sell, &. See Deviſes, and Page 
— 67, 68, @*c. 116, to 120 
4. See of Deviſes of Perſonal Eſtate 
in Truſt, in Remainder, cc. 75, 76 
e Term de- 
creed againſt a fraudulent prior 
Mortgage 122 


| 


6, What 


— 


PEE 


ATABLE of the principal Matters. 


6. What Act of a Truſtee ſhall defeat r Inact-1 on” 
a Truſt, or deſtroy contingent Re- __ Wills. 
mainders | Page 34 | 1. A void Will can't operate as an Any! © 
7. Where a Truſtee may lay out an | pointment 5, L. 44, 45 
lnfant's Money in purchaſing Lands, | A Releaſe, &c. can't operate on a 
Oc. | 10] void Will ; 


8. A Truſtee who of his own Head | 2. Lands purchaſed after a 1971 * | 
lends an Infant's Money to one] yet directed to go according to it, 
that broke, muſt bear the Loſs 10| G .*-*} MA not 

9. Lands purchaſed after a Will made, | 3. Deviſe of a Legacy, payable at 21, 

| decreed to go purſuant to the Will, | if the Legatee dies before 21, it ne- 

though no Truſt declared 11] ver veſted ; 11 

See alſo Tit. Ales. 4: = _ CO of Wills on 

Tryals. See Tit. Ejedment. % Ti. 1 

Tythes. 5. What Words in a Will ſhall, by Im- 


1. See touching the Cuſtom of pay- plication, bind both Real and Perſo- 
ing Tythes in London 191 to 195 nal Eſtate to pay Debts and Lega- 
2, Of pleading Exemptions from III, 129, 138 


cies 
f H 8. eb, 6. Of Deviſes by Implication for 
NCC: — 5. os Benefit of a Son, Daughter, Grand- 


- | . ſon, &c. 115, ſee 116, 117 
. iN toa a , 
i — vn — 2 = 229 | 7- A Limitation in a Will to 20 Per- 
4. What Payments in lieu of Heber] ſons in Eſe ſucceſlively in Remain- 
are good; and of a Modus Deci- der, is no Perpetuity 128 
mandi | 229, 230 8. A ſecond Will not duly executed 
5. Tythes are payable for the after De- — of a former 5 
. 0 
paſturing of Sheep on TurnlPs, 27 9. What Writing may revoke a il. 
i | 137, 138 

V 10. Where in a Will there _ be 

| Heres viventis, Go. 131 to 136 
Uiſitatozial Power. 11. Of Wills and Deviſes touching en- 
_ touching the King's Viſta- tail'd Lands 11, 12, 15, 74, G. 
torial Power over Free-Schools, See alſo Deviſes 

' OG 180 to 183| x2, The Caſe and Award on Mrs. 
Uſes. I Shelmer's Will 200 to 203 


1. That Uſes are within the Statute | 13. Lord Chief Baron Gilbert's Argu- 
29 Car. 2. C. 3. touching Declara- ment in the Caſe of Mr. Marriot's 
tions of Truſts, Oc. 17 Will ; 203 to 209 

2. Touching contingent Remainders 14. N. B. A Will executed and duly 


and reſulting Uſes, Truſts, &c.| atteſted by one Witneſs, and after- 
| 20, 21| wards by two others, is well atteſted 


3. A Deviſe of Perſonal Eſtate for Uſes 255, Cc. 
never perform'd, is void 120, 12115. Quere the Caſe 265, and ſee 
| : Tit. Deviſes 
W — TI— — 
Waſte. Pear. 


from committing Waſte 127 their Difference 229 | 
FIN TS | 
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